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 1 P  R  O  C  E  E  D  I  N  G  S

 2 AUGUST 2, 2013 , COURT CALLED TO ORDER 9:30 A.M. :

 3 MR. GUY:  Your Honor, I have a quick housekeeping

 4 item.

 5 THE COURT:  Yes.

 6 MR. GUY:  I know that your mind is open on the is sue

 7 as to whether we need more time.  The reason I wo uld ask that

 8 we try to get an answer on that maybe at the end of today is

 9 because if there's the possibility of more time, more time

10 will be taken in the following week so that we'll  need it.

11 And the problem we have, Your Honor, is that we h ave

12 throughout this case been presenting our case on the

13 presumption that we have to fit it within the tim e allotted by

14 the Court.

15 THE COURT:  I'm hopeful that's what we'll be able  to

16 do.  If we have more time, we're talking about on e more day.

17 We don't have any more time, really, other than w e do have

18 Monday, but that's the only time we can find a pl ace to do

19 anything, so.

20 MR. GUY:  Thank you, Your Honor.

21 THE COURT:  And in fact, we don't really have

22 Monday.  I've got other stuff scheduled on Monday , but it's --

23 may be possible to move it.

24 MR. GUY:  With the right will, it can be done, Yo ur

25 Honor.
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 1 THE COURT:  I hope we can do it, and we'll try to  do

 2 it.  But let's see where we are at the end of the  day.  Then

 3 we'll maybe know a bit more about that.

 4 MR. GUY:  Thank you, Your Honor.

 5 MR. WORF:  Good morning, Your Honor.

 6 THE COURT:  Good morning.

 7 MR. WORF:  Today we get to the Debtor's estimatio n

 8 experts.  The debtors call Dr. Jorge Gallardo-Gar cia.

 9 THE COURT:  Okay.

10 JORGE RAUL GALLARDO-GARCIA,

11 Being first duly sworn, was examined and testifie d as follows:

12 DIRECT EXAMINATION

13 BY MR. WORF:  

14 Q. Good morning, Dr. Gallardo-Garcia.

15 A. Good morning.

16 Q. Can you please state your name for the record?

17 A. My name is Jorge Raul Gallardo-Garcia.

18 Q. Could you please describe your education for th e court?

19 A. Yes.  I hold a Ph.D in economics from the Unive rsity of

20 Pennsylvania.  I also have a Master's in economic s from the

21 same university.  Also I'm originally from Mexico .  I was born

22 and raised in Mexico City, and I have studies fro m the

23 Instituto of Technologico Autonomo De Mexico.  I have a

24 Master's in economics, Bachelor's degree in econo mics, and a

25 Bachelor's degree in business administration.
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 1 Q. And you have prepared these slides to help illu strate

 2 your testimony today?

 3 A. Yes, I did.

 4 Q. What is your current position?

 5 A. I'm manager at Bates White, LLC.

 6 Q. And you work in Washington, DC?

 7 A. Yes.

 8 Q. What would you describe as your specialty?

 9 A. Well, my specialties both in general economics,  it's

10 basically modeling human or individual behavior t hrough

11 economic models.  And then the estimation of thos e economic

12 models, using individual level data.  My research  has been

13 done on those topics.

14 Q. We heard from Mr. Swett in opening argument tha t it is

15 somehow illegitimate or ill-advised to look at da ta about

16 individuals when you're performing an aggregate e stimation.

17 As an economist and econometrician, do you agree with that?

18 A. No.  I think that's exactly -- it's quite the c ontrary.

19 When one is trying to model individual behavior, or one

20 is trying to do an aggregate forecast of any kind , if you have

21 available disaggregated data, there's no reason t o lose or to

22 disregard all the detail in the data to come to a n aggregate

23 answer.

24 You can always model the individual's decisions a nd the

25 individual decisions related to economics and dev elop economic
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 1 models, based on individual data, and then transp ort those

 2 decisions or those estimates to the aggregate pop ulation.

 3 Q. Do you have an example of that from the policy arena,

 4 where that is done?

 5 A. Yes.  So, for example, when one wants to do som e type of

 6 policy, one wants to test a policy.  For example,  such as a

 7 social program in a given town or something.  So as I have on

 8 my research -- on my past research, for example, in the first

 9 two papers, what we were doing is, we were evalua ting a

10 program in which families or parents of children will get some

11 amount of money, if they want -- if they sent the ir children

12 to school, and if they took their children to a h ealth clinic.

13 Now this program was a huge program.  It was to s erve

14 more than 5 million families.  And it was a type of program

15 that was being tested to be applied in the whole country.

16 This is -- all of this is in Mexico.  But since t hen, this

17 program has been applied in all of Latin America and some

18 places in the U.S. are applying this same model.  But the

19 point of the program was to see if children will benefit from

20 the government paying their parents to send them to school.

21 So what we did in these two papers was to basical ly

22 measure what was the benefit of the children of t he parents

23 getting that money in terms of number of years of  education,

24 attrition rates from going to school.  There was a section on

25 grades, et cetera.
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 1 So the point was, that by aggregate, if you -- if  we have

 2 aggregated the data, and tried to measure the imp act of the

 3 program, we will have lost the detail of who the impact was

 4 going to -- in which type of the -- in which subp opulation the

 5 impact was going to be stronger.

 6 So by doing an analysis using disaggregated data,  we were

 7 able to know what were the target populations and  who

 8 benefited from the program the most, versus the p opulations

 9 that will not benefit as much by the program.

10 And that was only possible because this was a stu dy that

11 could be done with the disaggregated data, at the  individual

12 level, as we have in the Garlock analytical datab ase that we

13 are going to talk about later.

14 Q. So by disaggregated data, just to be clear, you 're

15 talking about data on the 5 million individuals w ho were

16 participants in the program?

17 A. This was a sample of those 5 million, but it wa s

18 thousands of people -- well, thousands of familie s that have

19 at the same time, thousands of children.  And we had data on

20 the children and on the families' characteristics .

21 Q. Now, you were a co-author of the two papers tha t are

22 listed on the slide entitled, "Research Articles" ?

23 A. Yes.  The first -- the top publication, that's just a

24 publication which is a result of our study that w as published

25 in the Education Economics, which is a peer-revie wed journal.
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 1 The second paper, or the second study, is the rep ort that

 2 the team that I was working, submitted to the Mex ican Congress

 3 when they were trying to evaluate whether this pr ogram was

 4 going to be continued or not.  So this was using the 2004

 5 data.  We did that study probably in 2005 -- or y eah, probably

 6 in 2005, and to this day the program continues in  Mexico.

 7 Q. And what is the third paper that you have liste d on your

 8 slide?

 9 A. The third paper is my dissertation.  It was sim ilar --

10 similar to the other two publications in that I w as measuring

11 what was the impact on children from their parent s having

12 health insurance.

13 And in this paper, the health insurance -- whethe r

14 parents have health insurance or not, depended on  whether they

15 were working on a formal employment.

16 So what I was measuring was the decision of the p arents

17 to go to the job market to get one or another typ e of job, and

18 then to -- the decision of having children or not .

19 And the outcomes that I was measuring were the in fant

20 mortality and the birth weight.

21 Q. Did these research articles all involve the col lection

22 and manipulation of large amounts of data?

23 A. Yes.  All of them have to do with thousands of families

24 and thousands of pieces of data.

25 Q. Are you also familiar with databases pertaining  to
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 1 asbestos claims?

 2 A. Yes.  Since I started working at Bates White in  2006,

 3 I've been involved with work related to asbestos- related

 4 claims data analysis.

 5 I have had experience in terms of litigation in c ases

 6 like ASARCO Plant Insulation and NARCO.  I've als o had

 7 experience in other litigation cases regarding in surance

 8 coverage.  We've also -- I have also participated  in cases

 9 in -- from the consulting side, due diligence for  the specific

10 companies.  And then on financial reporting for S EC filings

11 related to asbestos expenditures, and examples of  those are

12 Garlock before 2010, Goodyear, John Crane, Maremo nt and

13 Rockwell.

14 Q. Does Bates White also maintain internal databas es that it

15 uses for its financial reporting and other asbest os

16 claim-related work?

17 A. Yes.  We have several databases that we use for  both

18 general research and for the -- to aid in the ana lysis that we

19 perform for our litigation and consulting.

20 We have, for example, a database that we call the  master

21 claims database, which is a database that lists a ll the claims

22 that we know have been filed -- all the asbestos claims that

23 we know have been filed in the tort system.

24 We also have a database that we call the namings

25 database, which lists the -- for some of those cl aims that we
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 1 have in the master database, lists all of the def endants that

 2 have been named by these claimants in their compl aints.

 3 We have a verdicts database which is a list of al l the

 4 verdicts that we've been able to know of from pub lic sources

 5 such as Mealey's and other asbestos-related publi cations.

 6 We have a products database which is a list of as bestos

 7 defendants -- or companies that handle asbestos, and the types

 8 of products they handle.  That's basically it.

 9 Q. Do you have a role in creating and maintaining these

10 internal databases?

11 A. Yes.  I participated in the design and the coll ection of

12 the data, and now I'm in charge of the management  of those

13 databases.

14 MR. WORF:  Your Honor, we proffer

15 Dr. Gallardo-Garcia as an expert in statistical a nalysis,

16 economic modeling and the construction of databas es for those

17 tasks, including asbestos claim databases.

18 MR. GUY:  Your Honor, I have a brief voir dire.

19 THE COURT:  All right.

20 VOIR DIRE EXAMINATION

21 BY MR. GUY:  

22 Q. Good morning, Dr. Gallardo-Garcia.

23 A. Good morning.

24 Q. Jonathan Guy for the FCR.  You do publish peer- reviewed

25 articles, correct?
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 1 A. Yes, I published one.

 2 Q. We can pull back on the screen.

 3 Do either of those articles have anything to do w ith

 4 asbestos?

 5 A. No.

 6 Q. Have you ever been accepted by a court as an ex pert

 7 witness?

 8 A. No.

 9 Q. What you're going to testify about today, which  I

10 understand is from your initial report, concerns the database

11 that was compiled by Bates White for preparing Dr . Bates'

12 report, right?

13 A. Correct.

14 Q. Is there anything you're going to talk about th at Dr.

15 Bates couldn't adequately cover himself?

16 A. Well, I know the details of how the database wa s

17 constructed, all the processes that we followed w hen

18 constructing the data, the sources of data.  I kn ow all the

19 detail.

20 Q. So what you're going to talk about is what you did in

21 preparing the database?

22 A. Well, I'm going to talk about what were the -- what were

23 the sources of data that were available to us for  constructing

24 this database; what were the processes that we fo llowed in

25 putting together the data; what were the quality control
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 1 processes.  And I'm going to testify as to the ro bustness and

 2 the reliability of the data.

 3 Q. So most of what you're going to talk about is w hat you

 4 actually did in compiling the database, right?

 5 A. Well, not only what I actually did, but also th e work

 6 that I directed, and all that based on the experi ence that I

 7 have in managing and creating these types of data bases.

 8 MR. GUY:  Your Honor, I have no further questions .  

 9 We reserve on the issue as to whether this witnes s

10 is here testifying as a fact witness or as an exp ert witness.  

11 Thank you, Your Honor. 

12 THE COURT:  We'll admit him as an expert in the

13 areas mentioned and let you proceed.

14 MR. WORF:  Thank you, Your Honor.

15 CONTINUED DIRECT EXAMINATION

16 BY MR. WORF:  

17 Q. Dr. Gallardo-Garcia, let's move on to your work  in this

18 case.

19 What was Bates White engaged to do in this case?

20 A. Well, the main charge was the estimate of Garlo ck's

21 asbestos liabilities as Dr. Bates defined it in h is report.

22 Q. Did the work that Dr. Bates performed require t he

23 collection and analysis of large amounts of data about

24 individual claimants?

25 A. Yes.  For his analysis we put -- we constructed  the
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 1 analytical database that has the information that  he used for

 2 his calculations.

 3 Q. Were you responsible for supervising the constr uction of

 4 the database that Dr. Bates used for performing h is work?

 5 A. Yes, I was.

 6 Q. Did Dr. Bates give you instructions on the info rmation

 7 that that database needed to contain in order to perform his

 8 calculations?

 9 A. Yes.  So Dr. Bates and I would discuss what was  the

10 information available in terms of the sources of information,

11 the type of information that was available, for e xample, from

12 the questionnaires or other discovery in the case .  And based

13 on the model that he had developed, we -- I const ructed the

14 database and pulled the information most relevant  for his

15 model to test and estimate his model.

16 Q. In your expert opinion, does the Garlock analyt ical

17 database, as you've called the product of your wo rk, meet the

18 statistical standards of reliability for the work  that Dr.

19 Bates performed in this case?

20 A. I think it does.  It actually exceeds them in t erms of

21 when compared to other research databases, the qu ality control

22 processes that we implemented when constructing t he database,

23 and when reviewing that the data was properly col lected and

24 was properly standardized, were far more strict t han what I've

25 seen in the construction -- while in the construc tion of a
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 1 database of this size.

 2 Q. Does that mean there are no errors in the datab ase?

 3 A. No.  There are certainly errors in the database .  A

 4 database of this size and this scope and the numb er of data

 5 sources that exist -- that we used for constructi ng it, it's

 6 certain that it's going to have some errors.  Hav ing a perfect

 7 database would be practically impossible, given t he size of

 8 the database.

 9 Now the errors that remain, I know are not statis tically

10 insignificant, because of all the quality control  processes

11 that we've implemented when constructing the data .  We

12 reviewed the data collected.  We checked that the  data

13 collected matched to the underlying data sources.   We -- we

14 went through a lot of work to ensure that the dat a was going

15 to be as robust as possible.

16 Q. Could you give the court some idea of how big t his

17 database is?

18 A. Well, the initial database, what we call the Ga rrison

19 database has about a little less than 700,000 rec ords -- or

20 700,000 claims, of which about 26,000 are mesothe liomas.

21 The data that we put together, that we compiled a nd we

22 eventually included in the Garlock database in te rms for

23 example of exposure histories or job histories, i t's about

24 1. -- 1.7 million records for those 26,000 indivi duals.  Not

25 all individuals have records in the exposure data  -- in the
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 1 exposure table, but it's just a measure of the si ze of the

 2 data.

 3 Then we also have another table that has the othe r

 4 parties in those individuals cases, and there are  about

 5 480,000 records in these -- in that table.

 6 Q. Let's talk about the contents of the Garlock an alytical

 7 database in a little more detail.

 8 Does this slide entitled, "Main Data Components o f

 9 Garlock Analytical Database" summarize the major categories of

10 information that are in the Garlock analytical da tabase?

11 A. Yes, it does.

12 Q. Could you briefly describe these components?

13 A. Yes.  So the basis for the data is the list of claimants.

14 That filed a claim against Garlock.  And this lis t of claimants

15 comes from the Garrison database.  So as I was sa ying, because we

16 focused on the mesothelioma cases, we have about 26,000 -- a

17 little more than 26,000 claimants in this databas e.

18 Now, to the data that has to do with -- that was in the

19 Garrison database, through discovery and other pu blicly

20 available sources, we added information about exp osures in

21 terms of job, and exposure histories for a number  of these

22 claimants.  Also information about their claims t hat these

23 claimants have filed against other parties, other  tort

24 defendants.  And we also have information in term s of

25 verdicts, both Garlock verdicts, and verdicts tha t happened in
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 1 the tort system but in which Garlock was not a de fendant or

 2 was not present at trial.

 3 Q. So it's correct that the Garrison claims databa se was the

 4 foundation for the Garlock analytical database?

 5 A. Yes, it was.  The Garrison claims database gave  us the

 6 list of claimants and information about those cla imants and

 7 claims characteristics.

 8 Q. What's the basic information that was contained  in the

 9 Garrison claims database?

10 A. Well, the names of the claimants, for a number of them

11 their social security numbers, some demographic 

12 information, such as birth date and death date, d iagnosis

13 date, the type of disease that they alleged.

14 And then in terms of the claims -- claim characte ristics,

15 when the claim was filed, in which state, or whic h was the

16 representing law firm, the status of the claim.  And if the

17 claim was resolved, the resolution dates.  And if  the claim

18 had received a settlement, the settlement amount.

19 Q. What version of the Garrison database did Bates  White use

20 for the Garlock analytical database?

21 A. Well, we received three versions during the cou rse of

22 this case, the -- we used the most recent version , which is

23 the May 18, 2011.  Although we compare this versi on -- this

24 last version to the prior versions, to ensure if there were

25 any updates to the data, we understood what the u pdates were.
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 1 And that we were actually using the best of the v ersions of

 2 the Garrison database.

 3 Q. Did Bates White change anything in the Garlock database?

 4 A. No.  We didn't change the -- so the Garrison da tabase is

 5 just an input to the Garlock analytical database.   The

 6 Garrison database remains as we received it.  Wha t we did is

 7 to supplement the Garrison database with the addi tional

 8 information that we received in this case.  Mainl y from

 9 discovery, but also from other sources.

10 Q. Now, before the petition, you were familiar wit h the

11 Garrison claims database, previous versions of th e one that

12 was used here through your financial reporting wo rk for

13 Garlock's parent company EnPro?

14 A. Yes.  In about 2007 I started working on the wo rk related

15 to the SEC filings from -- by EnPro with respect to Garlock's

16 asbestos claims.

17 Q. Why was the Garrison database not sufficient fo r Bates

18 White's econometric work in this case?

19 A. Well, it's for two main reasons.  The first rea son is

20 that we were -- well, when working on the financi al reporting,

21 we were measuring something completely different to what

22 Dr. Bates is trying to measure -- is measuring in  this case.

23 So the tasks were completely different.

24 Second, a significant amount of information -- ac tually

25 all of the information that was provided in -- or  most of the
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 1 information that was provided in discovery, was n ot available

 2 to Garlock when we were working on the financial report,

 3 initially.  So it wasn't something that we could -- we could

 4 use.

 5 Q. Now, these orange boxes on this slide, they dep ict

 6 general categories of information that the Garloc k analytical

 7 database has that the Garrison claims database do es not?

 8 A. Right.  A significant amount of this informatio n is

 9 something that was not included in the Garrison d atabase to

10 start with.

11 Q. Let's go through these one by one.

12 What information about claimant exposures are in the

13 Garlock analytical database that was not in the G arrison

14 database?

15 A. Well, in the Garrison database, there was a fie ld called

16 "occupation", at least one of the claimant's occu pations.  Now

17 we know that these claimants usually have multipl e

18 occupations, and also that they worked at multipl e different

19 places in multiple different dates.

20 So through the discovery that we saw in this case  we --

21 there was data available on the nature of Garlock  exposure in

22 terms of how individuals were exposed to Garlock -- Garlock's

23 asbestos products, complete history in terms of t heir

24 occupation, their job history and their exposure history in

25 terms of occupation to industries, dates of those  occupations,
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 1 the locations of those occupations.  And for a su bset of the

 2 claimants, we also have information about the oth er

 3 asbestos-containing products that were not Garloc k's to which

 4 those individuals were exposed.

 5 Q. What about claims against other parties?  What

 6 information about that is in the Garlock analytic al database,

 7 that was not in the Garrison database?

 8 A. Well, the Garrison database did not have inform ation

 9 about other parties.  All the claims were filed a gainst

10 Garlock.  There was some indication that some of the claims

11 have been also filed against Anchor (phonetic) fo r example,

12 but there was no information about the other part ies.  

13 Through the PIQ, the questionnaire and other sour ces, we

14 were able to supplement the sources by adding the  name of

15 defendants, and other defendants that were named on the

16 claimant's complaints, the status of their claim with respect

17 to these defendants.  Against which trusts they f iled claims

18 and what's the status of those trust claims.  For  a subset of

19 the questionnaire claims, we have information abo ut the tort

20 and trust recoveries, in terms of how much money they've

21 received from these two types of parties in the t ort system.

22 And also information about ballots cast in other 

23 bankruptcies.

24 Q. You described information relating to claims th at are

25 pending against Garlock.  Is there information of  this nature
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 1 about claims that were resolved as well?

 2 A. Yes.  Some of this information is available fro m public

 3 sources.  Not the information that was granted in  

 4 discovery, that information was not available for  those.  I

 5 think that we are going to talk about those speci fic documents

 6 later.

 7 Q. Let's talk about verdicts.  What information ab out

 8 verdicts is in the Garlock analytical database th at was not in

 9 Garrison database?

10 A. Well, the Garrison database did not identify wh ich cases

11 had gone to verdict.  It was in the Garrison data base, it only

12 listed the claimants, and the fact that those cas es have been

13 resolved, and there has been a payment for those claimants,

14 but didn't identify them as whether those were se ttlements or

15 actual verdicts, and a similar issue was the case  for the

16 defense verdicts.

17 So we -- through additional documentation that we

18 received from Garlock, we were able to locate tho se claimants

19 in the Garrison database and identify them as ver dicts, and

20 also other additional information in terms of out comes and

21 verdict dates, for example.

22 Also for other mesothelioma defendants and verdic ts, we

23 added information about other cases that have res ulted in

24 verdict, and information about the outcomes in te rms of

25 whether they were defense or plaintiff verdicts, the amounts
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 1 that those cases were awarded, and the dates in w hich these

 2 cases happened.

 3 Q. In addition to the three major categories we di scussed,

 4 is there any additional information in the Garloc k analytical

 5 database that was not in the Garrison claims data base?

 6 A. Yes.  There were a few places, a few fields tha t we were

 7 able to supplement with publicly available inform ation to help

 8 in the analysis and also to make the database mor e robust.

 9 For example, a number of individuals in the datab ase did

10 not have a birthdate or a death date, and we used  a file

11 called the master death file from the Social Secu rity

12 Administration to supplement those dates.

13 So this file is just a list of all the social sec urity

14 numbers of people who have died.  And it has some  basic

15 characteristics, like the person's name, his or h er birthdate,

16 death date, and the last place of residence.

17 Also we supplemented the database with informatio n that

18 we -- when not available from any other source, w ith

19 information from the -- a copy of the Manville tr ust database

20 that we have with claims filed against this trust  through

21 2002.

22 We also have a copy of the claims -- Center for C laims

23 Resolution or CCR with claims through 2001, that also have

24 information about -- sometimes about claimants, i n terms of

25 dates, also in terms of occupations and places of  exposure.
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 1 And -- well, that's basically it.

 2 Q. Does this slide entitled "Summary of Claimant a nd Claim

 3 Information" in the Garlock analytical database, summarize the

 4 kinds of information about individual claimants t hat may be

 5 present in the Garlock analytical database?

 6 A. Yes.  This is the list of all the information t hat might

 7 be present for a given claimant.  Not every singl e claimant

 8 has all this information, because of the way that  the data was

 9 received or collected in terms of -- there were s ome piece of

10 discovery that was present for some claimants but  not for

11 others.  Some claimants appeared in some publicly  available

12 sources and some did not, et cetera.  But this is  the basic

13 information.

14 So we have very good information in terms of who were the

15 claimants who filed the claim against Garlock, an d what were

16 the claim characteristics in terms of -- the clai mant and

17 claim characteristics in terms of their name, the ir social

18 security number, important dates like birthdate - - birthdate,

19 death date, diagnosis date.  Whether they are -- well, if we

20 have that date we can presume that they are decea sed.  We also

21 have claim information in terms of where the clai m was filed,

22 the status, and the outcome of that resolution.

23 For exposure information we can see that we have all the

24 categories that I have mentioned before, and it's  basically

25 information on the -- under a job and exposure hi stories by
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 1 years.

 2 And finally in terms of other parties' informatio n, is

 3 information about other defendants and trusts, tr ust claims

 4 filed and some additional -- well the ballots and  the trust --

 5 tort and trust recoveries.

 6 Q. Are you aware of any database that contains as much

 7 information about asbestos litigation and asbesto s claimants

 8 as the Garlock analytical database?

 9 A. Well, I'm not.  Since I've been working at Bate s White

10 and working with asbestos-related databases, this  is the -- I

11 would say that this is the database that has the most database

12 About claimants that I have ever seen.

13 Q. Let's talk about where the new information in t he Garlock

14 analytical database came from.  Did much of this information

15 come from discovery granted in this case?

16 A. Yes.  Most of it came from discovery.

17 Q. Did Bates White review or supervise the review of every

18 piece of claimant-related discovery that the cour t ordered to

19 be produced in this case?

20 A. Yes.  We -- we considered all the discovery gra nted in

21 this case, and we reviewed all the materials that  were

22 submitted.

23 Q. And much of that information is now loaded into  the

24 Garlock analytical database?

25 A. Yeah.  The information that was most useful for  the
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 1 estimation of Garlock's estimated liabilities has  been added

 2 to the database.

 3 Q. Now the court is very familiar with this, but j ust for

 4 the record, could you briefly describe the forms of discovery

 5 that Bates White received and used?

 6 A. Yes.  The first and probably the most important  piece of

 7 discovery was the questionnaire.  This was for --  this was a

 8 questionnaire sent to all open mesothelioma cases  that

 9 appeared on the Garrison database at some point i n time.

10 We also -- for a subset of those claimants, there  was a

11 supplemental exposure questionnaire that asked fo r additional

12 exposure information.  There was also a subset of  claimants

13 that received the supplemental payment questionna ire, which is

14 the questionnaire that asked about tort and trust  recoveries,

15 and the number of parties that have paid -- that have made

16 those payments.

17 We also have the discovery on the trust data from  the

18 Delaware Claims Processing Facility.  And we also  had the

19 discovery on ballots cast from -- by claimants in  23

20 asbestos-related bankruptcies.

21 Q. Let's just briefly discuss what information was  collected

22 from each form of discovery.

23 What information did you get from what you've cal led the

24 PIQ, and what I believe in the court's order is d escribed as

25 the mesothelioma claimant questionnaire?
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 1 A. Well, the main information that this questionna ire called

 2 for was information about the claimants.  So info rmation that

 3 identified them in terms of their names, their so cial security

 4 numbers, demographic information like birthdate, death date,

 5 diagnosis date, the fact that whether they were a live or

 6 deceased.  Also detailed job and exposure informa tion with

 7 respect to Garlock products.  In terms of occupat ion,

 8 industries, locations.  The way in which they wer e exposed to

 9 Garlock's products, in terms of whether they were  handling the

10 Garlock products directly, indirectly or they wer e next to

11 someone who was handling those products and how t hey were

12 handling them.

13 In terms of other asbestos products, also locatio ns,

14 occupations, industries like complete job and exp osure

15 histories.

16 With respect to the claims, it was basic claim

17 characteristics such as where the claim was filed , when it was

18 filed, what was the status -- what is the status of the claim,

19 general status of the claim, other parties that w ere named on

20 the complaint, and the status of the claim agains t those

21 parties, whether there's been trust claims filed against the

22 trusts, and what the status of those trust claims , et cetera.

23 Q. Through the questionnaire process, did Bates Wh ite learn

24 that some of the mesothelioma claims that were li sted as

25 pending in the Garrison claims database, were not  in fact
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 1 pending mesothelioma claims?

 2 A. Yes.  Through the process when claimants answer  to the

 3 questionnaire in a large number of instances, the  -- they

 4 would basically submitted a communication saying,  my claim has

 5 been already dismissed against Garlock.  Or I'm w ithdrawing my

 6 claim.  Or the injured person or the mesothelioma  person

 7 didn't have mesothelioma, and it was actually ano ther disease.

 8 So through that process, plus the updates that Ga rrison

 9 has made of the Garrison database, we were able t o identify

10 that about 2,000 records that initially appeared in the

11 Garrison database as open mesothelioma cases, wer e in fact no

12 longer open mesothelioma cases or never were.

13 Q. Can you briefly describe the different reasons why a

14 claim might not be still an open mesothelioma cla im?

15 A. Well, so they would say that their claim had be en already

16 dismissed, as I have on the bottom right box here , that the

17 claim is already closed.  In a few instances ther e were

18 duplicates in the Garrison database.  There were -- some

19 claims were identified as inactive in the Garriso n database --

20 in the most recent version of the Garrison databa se.

21 Or in some instances, the claimant will say that they

22 never had Garlock exposure, and that they were wi thdrawing

23 their claim.  So in those cases we also considere d that.

24 And in several cases they pointed out that they d id not

25 actually have mesothelioma, that they had another  disease, and

Laura Andersen, RMR 704-350-7493



DIRECT - GALLARDO-GARCIA   2634

 1 that therefore they were not subject to the quest ionnaire.

 2 Q. And the slide you are referring to is entitled "Pending

 3 Claims Classification After Data Collection"?

 4 A. Correct.

 5 Q. Approximately how many questionnaire submission s were

 6 there?

 7 A. Well, submissions, there were about 4,200 claim ants

 8 answering to the questionnaire.  There were some additional

 9 submissions from the representative saying that t hat claim was

10 no longer a mesothelioma open or pending claim.

11 These submissions also have attachments, and the number

12 of documents that we ultimately received from thi s process

13 were about 30,000 documents.

14 Q. So the questionnaire came in a variety of forms ?

15 A. Yes.  There were two main manners in which it c ame -- in

16 which we received the questionnaire.  About 1,000  claimants

17 answered the questionnaire through the online por tal Rust,

18 which was the agent managing the data collection for the

19 questionnaire that Rust had set up for them to su bmit their

20 information.

21 The rest of the claimants actually filled -- fill ed in

22 the fields in the paper versions of the questionn aire and

23 submitted those questionnaires as paper documents  by mail to

24 Rust.

25 Q. Did Bates White review or supervise the review of every

Laura Andersen, RMR 704-350-7493



DIRECT - GALLARDO-GARCIA   2635

 1 piece of information that was submitted in respon se to the

 2 court's questionnaires order?

 3 A. Yes.  We went through all the documents looking  for the

 4 information that will be responsive to the questi onnaires, in

 5 the case that the information was not already ava ilable on the

 6 face of the questionnaire.

 7 Q. How was information that was actually put on th e face of

 8 the questionnaire, in other words, on the form it self,

 9 incorporated into the Garlock analytical database ?

10 A. Well, the questionnaire order said that Garriso n was to

11 transcribe those -- that information from the fac e of the

12 paper questionnaires to the -- into this electron ic database

13 that Rust was compiling.  Now, that's what Garris on did.

14 After that, Bates White conducted a round of qual ity

15 control on the transcriptions.  We documented the  error rates.

16 And based on those error rates, we decided to ask  another

17 vendor, World Wide Digital, to go through the -- some of the

18 questionnaires and confirm that the data had been  collected

19 correctly, and to supplement the data that might have been

20 missed by Garrison in the first round.

21 After that, we also at Bates White conducted a ro und of

22 quality control of that resulting data and we mad e sure that

23 the error rates were what we -- what we found as acceptable.

24 Q. What kind of company is World Wide Digital?

25 A. It's a company whose business -- whose main bus iness is
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 1 to transcribe data from paper documents into elec tronic form.

 2 They have personnel in India, I think, and they a re able to

 3 transfer vast amounts of data from paper into ele ctronic form

 4 for a very low fee per record.

 5 Q. Now, that was information that was on the face of the

 6 questionnaire.  Did Bates White also collect data  from the

 7 attachments claimants sent in with their question naires?

 8 A. Yes.  We went through the questionnaires and co llected

 9 the data that was not reported on the face of the

10 questionnaire.

11 Q. Did Bates White follow a process for collecting

12 information from attachments to ensure that that information

13 was collected reliably and accurately?

14 A. Yes.  We have a pretty strict protocol to colle ct the

15 data.  We followed several different steps.  We h ave four

16 review teams that participated in the data collec tion.  And

17 every time that -- we will basically train the in dividuals

18 that were going to collect the data.  We will do quality

19 control rounds on the data collected concurrently  as the data

20 was being collected, to ensure that there was -- that all the

21 data was collected in the same way, and there wer e no

22 discrepancies in the data collection.  After that  we also

23 performed several rounds of quality control, depe nding on what

24 was the source of the data, and what was the natu re of the

25 data itself.
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 1 Q. What was the main purpose of having these revie w teams,

 2 instead of Bates White, for example, collecting a ll this data

 3 itself?

 4 A. Well, the main purpose was cost.  We -- the goa l was to

 5 save as much money as possible to the estate.  So  one of the

 6 teams that we used for the data collection -- we have a data

 7 collection team at Bates White, but we also had G arrison staff

 8 help us with data collection, and that was at no additional

 9 cost, because they are already employed by Garloc k, or they

10 are part of the debtors.

11 We also had a team of contract attorneys that wer e hired

12 by Robinson Bradshaw here in Charlotte that helpe d us to --

13 helped us collect data from PIQs and documents.  And the

14 reason for which it was run in Charlotte as oppos ed to DC, was

15 because the Charlotte rates are lower than those in DC.

16 Now every time that there was any piece of inform ation

17 that was standard enough and that was very straig htforward to

18 collect, such as names on complaints that are jus t a list of

19 names, just really in a very organized way, we as ked this

20 World Wide Digital Company to help us with the da ta

21 collection.

22 Now after all the data was collected, every singl e time

23 Bates White will go through and do a quality cont rol round to

24 make sure that the data was collected properly, a nd that the

25 data was consistent, and that it was -- it met ou r reliability
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 1 rules that we have instituted.

 2 Q. Did Bates White supervise all these review team s?

 3 A. Yes.  We had direct supervision of the review - - of the

 4 teams that were reviewing these cases.

 5 We will have a person from Bates White, one of th e -- of

 6 our most experienced claim file reviewers, becaus e -- well,

 7 something that I must say is that Bates White has  done these

 8 type of exercises several different times.  This is not the

 9 first time that we went through a process of clai m-file

10 review.  We've done these for multiple cases, not  only

11 asbestos-related.  So we have very experienced pe ople at Bates

12 White who have gone through these processes in te rms of

13 hands-on data collection.

14 So we will have one of these people meet with a t eam, and

15 basically stay with a team for long periods of ti me to ensure

16 that all the data was collected correctly.  And t here was

17 always an open communication between team leaders , or the team

18 itself, and the Bates White quality control team to ensure

19 that all the data was collected properly.

20 Q. What was the reviewer's goal as given to you by  Bates

21 White when they were reviewing documents and coll ecting

22 information from you?

23 A. Well, the main goal was to collect all the data  required

24 by a template that we designed.  And that that da ta was going

25 to be collected exactly as it appeared in the doc uments.  So
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 1 there was no -- there was -- there wasn't going t o be any

 2 interpretation from the side of the reviewers.  E very question

 3 that might come up will be addressed by the team leaders in

 4 discussions with myself and the other quality con trol

 5 reviewers at Bates White.

 6 Q. Do you have an example for the court of how Bat es White

 7 collected information from documents like those a ttached to

 8 the questionnaire?

 9 A. Yes.  We prepared some slides that describe the  process

10 of collecting the information for work histories.

11 So what is on the screen is the picture of the te mplate

12 that we constructed for facilitating the collecti on of the

13 data.  This template is just how it will look to the

14 reviewers, although the data that was collected i n this --

15 through this tool is the exact data that we have in the

16 database and that we have in the raw sources of t he database.

17 Now, but this template was designed to make it as  easy as

18 possible for the reviewers to actually fill in th e -- just the

19 fields that they were looking for from the data.

20 So now our reviewer will be assigned a case.  And  then he

21 will go -- or he or she will go and highlight the  case on the

22 list.  So as you can see there, claimant number s even is

23 highlighted.  So he or she will hit edit for the selected

24 case.  And then there will be other data.

25 Can we go back to the prior -- all the data at th e bottom
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 1 will appear, which is all the characteristics for  that

 2 claimant.

 3 Now, for example, if we were to collect informati on in

 4 terms of work history, we will push the work hist ory button

 5 which is at the bottom there, and then this windo w will

 6 appear.

 7 Now in this window we will be able to collect wha t were

 8 the locations of this individual's job, what were  the dates of

 9 their job, of their employment, or their exposure  there, and

10 some additional information.

11 Now if we wanted to collect the occupation that t his

12 person was performing in this job site, we will c lick the

13 occupation button on the right.  And then this ne w window will

14 come up.

15 And on this window we will be able to specify the  exact

16 dates for that occupation within that site, that worksite,

17 what were the -- what was the actual occupation a nd any other

18 additional information that might be ready.

19 Now on this example we only have one record, but we will

20 have had as many occupations within a worksite th at's

21 necessary.  This was just an example.

22 Q. So using this tool, all the information that wa s provided

23 about claimants' occupations, industries, and wor ksites where

24 they were exposed to asbestos, were collected fro m the

25 submitted questionnaires?

Laura Andersen, RMR 704-350-7493



DIRECT - GALLARDO-GARCIA   2641

 1 A. Yes.  That was the -- this is a template that w e use for

 2 all the data collection.

 3 Q. Now I see the word "intermittently" entered in the

 4 occupation field.  Is that an example of somethin g that would

 5 have been entered verbatim from the documents tha t the

 6 reviewer was reviewing?

 7 A. Yes.  This will be an example.  This is not a

 8 standardized form.  So if they, for example, in t he alternative,

 9 if the claimant had said on the deposition or int errogatory or

10 even the questionnaire document, on and off as op posed to that,

11 then on and off will have to be written in there.

12 Q. Just to be clear, you populated the template he re with

13 hypothetical data to avoid any confidential issue ?

14 A. Yes.  This data is not claims -- is for no clai mant in

15 particular.

16 Q. Now I see a button called "source document cita tion".

17 Could you explain what the purpose of that was?

18 A. Well, this is a very important section in the t emplate.

19 Because to facilitate and actually to make possib le the

20 quality control of the data that we collected, we  required the

21 reviewers to specify the exact document and the p age number in

22 which they had found each piece of information fr om the --

23 when conducting the claim file review.

24 So in this case you can see that they will have - - click

25 that button.  This new window will come up.  And they will
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 1 have been able to list all the documents and the page numbers

 2 and make a note if there was any detail that was necessary to

 3 give for the quality control person, or to whoeve r that wanted

 4 to review how the data had been collected.

 5 Q. Now we talked about occupation, industry, and w orksite.

 6 But did the template that the reviewers used have  similar

 7 fields where they could enter the other informati on that might

 8 have been contained in the documents that they re viewed -- the

 9 questionnaire asked for?

10 A. Yes, it was.  The template was basically design ed after

11 the PIQ.  So it included all the information that  had been

12 asked for in the -- on the PIQ form.

13 Q. Is one purpose for requiring the reviewers to c ite the

14 source documents, so that Bates White can perform  quality

15 control on their work?

16 A. Yes.  As I said, the main reason was to be able  to review

17 and to ensure that the data was properly collecte d and that

18 the data was -- that all the data that was availa ble had been

19 collected, and that the data that had been collec ted was

20 exactly what appeared on the documents.

21 Q. Could you explain for the court the quality con trol

22 process that Bates White followed for ensuring th at the

23 information was collected reliably and accurately ?

24 A. Yes.  We have a slide on that.

25 So there are basically -- so the whole process st arts on
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 1 the very left.  We will assign a claim or a file to a reviewer

 2 of one of the teams.  Then this reviewer will col lect the

 3 data.  And then there will be a quality control r eview of the

 4 data collected.

 5 At that point there are two things that could hap pen.  If

 6 the data needed required updates in terms of the reviewer

 7 having missed a piece of information, or not havi ng sourced a

 8 piece of information, then the quality control re viewer will

 9 send the document back to the original reviewer a nd they will

10 have a conversation about what was the -- what we re the issues

11 with that file to ensure that that issue did not appear -- did

12 not happen again in the future cases.

13 Now, there were a couple of instances in which th e data

14 that had been collected and that had been flagged  as having an

15 issue, might have been flagged because of a misun derstanding

16 on the reviewer's part.  So if that was apparent,  then the

17 quality control review team will go back to other  files from

18 the same reviewer to ensure that this was an issu e that only

19 appeared on that specific claim, as opposed to al l the claims

20 that this reviewer had reviewed.

21 I must say that this happened probably in the who le

22 process one or two times.  It was very rare.

23 Now, if the quality control team did not find any  issues

24 with the data or the data was correct and complet e, based on

25 our review, then it will be added to the analytic al database.
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 1 At that point there will be another review -- ano ther

 2 review step which will be conducted by Dr. Bates or myself --

 3 and myself, in which we will analyze the data and  look for any

 4 patterns that -- or any points of data that seem to be

 5 outliers that could have been an error in terms o f how data

 6 was collected.

 7 If we identified any of those errors, then we wil l go

 8 back to the reviewer and ask the reviewer to conf irm that that

 9 was exactly how the data appeared on the source d ocuments.

10 And if it was not, then to correct the error and then the

11 whole document or just for that specific field wi ll follow the

12 whole process all over again.

13 Now, if the -- after the data review there were n o

14 identified issues, then it will just be part of t he analytical

15 database and we will do the data analysis and Dr.  Bates will

16 use it for his analysis.

17 Q. So the purpose of the data collection was to ju st capture

18 in a useable form what the document said?

19 A. Yes.  The main purpose of the database was to c ollect all

20 the data that was relevant and to have it in a fo rm that was

21 standardized and clean so it could be analyzed al together or

22 in an aggregate way as necessary.

23 Q. And it would be accurate to say that there were  multiple

24 levels of quality control during the collection o f this data?

25 A. Yes.  There were multiple -- I mean, this proce ss could

Laura Andersen, RMR 704-350-7493



DIRECT - GALLARDO-GARCIA   2645

 1 have been applied two or three times to a case, d epending on

 2 the complexity of the case.  There were also some  specific

 3 fields that we were -- that we were -- for which we applied

 4 more rounds of quality control.

 5 For example, we had this field that is the nature  of

 6 exposure to Garlock gasket.  So how people were - - how

 7 claimants were exposed to Garlock gaskets in term s of whether

 8 they were cutting or removing gaskets directly, o r they were

 9 next to someone who was doing that, or they were at the same

10 site -- et cetera.  So all of those -- when we co llected that

11 information, all that information followed this p rocess.

12 But then there were -- there was a number of clai mants

13 who had provided documents and they didn't have - - and we

14 weren't able to find any nature of their contact with Garlock

15 gaskets.  For those claimants to make sure that w e hadn't

16 missed absolutely any information, we implemented  yet another

17 round of quality control to ensure that there wer e no

18 additional -- there was absolutely no information  that could

19 give us a clue of how they were -- how they were in contact

20 with Garlock gaskets.

21 Q. In your expert opinion, was the process that Ba tes White

22 followed for collecting information from document s, submitted

23 in response to the questionnaire, a reliable and accurate one?

24 A. I think it was.  We -- given all the quality co ntrol

25 processes that we implemented, I think that it --  the outcome
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 1 of the whole process was -- is very robust and I think is very

 2 reliable.

 3 Q. Now, was it an expensive process to collect thi s

 4 information?

 5 A. Yes.  I think it was -- it was very expensive, yes.

 6 Q. Did Bates White, nevertheless, where it was abl e to, seek

 7 to minimize the costs of collecting this informat ion?

 8 A. Yes.  So every time that there was a way of sav ing on

 9 costs, we tried to implement something to that ef fect.

10 As I was saying, for example, we had the Garrison  team

11 here that -- sorry -- in Charlotte -- in Rocheste r, that were

12 helping us with the review at no extra cost.  We had the team

13 of attorneys here that were helping us at lower r ates.  Then

14 every time that there was a task that it was stru ctured enough

15 and easy to collect, we would give it to World Wi de Digital

16 which really charged us very, very, very small fe es for per

17 record.

18 Now, as in -- more generally, what we also did, i s that

19 we will collect only the data that was useful for  the database

20 that was to be used for estimation.  So we didn't  collect

21 information that wasn't going to be used for the -- in the

22 estimation.

23 So for example, there were a lot of -- there was a lot of

24 information in terms of the addresses of the clai mants, or the

25 addresses of the plaintiff law firms.  That infor mation was
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 1 not sought and collected, for the most part, beca use it wasn't

 2 necessary.

 3 There were a lot of medical documents that -- whe re the

 4 mesothelioma diagnosis was being discussed.  We d idn't collect

 5 any of that information, because we took all the mesothelioma

 6 claims as being mesotheliomas, regardless of what  their

 7 medical documents said, and given that they also said that

 8 they were mesotheliomas.

 9 Q. Now that -- if the claimant said they did not h ave

10 mesothelioma, you took that into account though?

11 A. Of course.  If they affirmatively said that the y did not

12 have mesothelioma, we would take that into accoun t.  But if

13 they didn't say that they do not have mesotheliom a, and then

14 submitted a doctor's diagnosis document, we actua lly didn't

15 try to collect any additional information from th at, because

16 we took it as a mesothelioma.

17 Q. Let's talk about the Supplemental Exposure Ques tionnaire.

18 How did data collected through that discovery dev ice enter

19 into the Garlock analytical database?

20 A. Well, as part of the -- let me give a little ba ckground.

21 So in the first part of the questionnaire process , the

22 original PIQ, there were several claimants who su bmitted --

23 instead of answering on the body of the questionn aire,

24 submitted interrogatories or depositions.

25 Now, as response to the exposure questionnaire --  to
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 1 respond to the questionnaire, some claimants also  submitted

 2 interrogatories or depositions.  And so the -- so  out of all

 3 claimants that had submitted through the PIQ, thr ough the

 4 original questionnaire or through supplemental ex posure

 5 questionnaire an interrogatory or deposition, we took a random

 6 sample to basically collect more data in terms of  which other

 7 products they had been exposed to.

 8 Q. So just to be clear, the original questionnaire  didn't

 9 ask about other products, but some claimants subm itted

10 documents that described other products that they  were exposed

11 to?

12 A. That's correct.

13 Q. And the supplemental exposure questionnaire did  ask about

14 other products?

15 A. Yes.  And we used the attachments to that quest ionnaire

16 as -- to -- to design the -- to draw the sample t hat we

17 reviewed to collect that information.

18 Q. You said that this information about other prod ucts that

19 claimants identified was collected through a samp le.  Did you

20 determine the representativeness of that sample?

21 A. Well, so that sample is representative of the i ndividuals

22 who submitted an interrogatory or a deposition wi thin the PIQ,

23 and that much I know.

24 Now whether that sample is representative of the whole

25 Garlock claimant population, that's something tha t
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 1 Dr. Bates -- that's analysis that Dr. Bates perfo rmed.  And I

 2 think that he was -- he was content with the

 3 representativeness.

 4 Q. Was the information from this other product sam ple

 5 collected through a similar process to how you de scribed the

 6 collection of the industry and occupation data?

 7 A. Yes.  We basically followed the same process, t he same

 8 template process, and the same quality control pr ocess.

 9 This is another -- well, we are now back to the b eginning

10 of the tool that I was showing you before.  And y ou can see

11 that at the bottom right there is a product expos ure button.

12 So our reviewer will have clicked on that button,  and then

13 this new screen will have come up.

14 On this screen they could have collected informat ion

15 about which products -- to which products the cla imant was

16 alleging to be exposed to; what was the manufactu rer of these

17 products; what was the -- any other characteristi cs about

18 those products.

19 And as you can see on the right side, there were buttons

20 that the reviewer will be able to show this is th e source

21 citation.  They will be able to source all the in formation

22 that was collected for that effect.

23 Q. What was the standard for recording of product exposure

24 that reviewers were instructed to apply during th is review?

25 A. Well, they were to collect every single product  to which
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 1 a claimant alleged exposure.  And if the manufact urer of that

 2 product was available, then they were going to co llect the

 3 manufacturer.

 4 Q. And was a similar quality control process appli ed to the

 5 collection of this information from documents?

 6 A. Yes.  We followed exactly the same process.  It  will be

 7 the same quality control process that we showed b efore on the

 8 slide.

 9 Q. What information was gathered from the Suppleme ntal

10 Settlement Payment questionnaire?

11 A. Well, from -- this questionnaire was sent to 1, 000 of the

12 questionnaire claimants, and about 850 answered t he

13 questionnaire.  And the question or the informati on sought in

14 the questionnaire, was the total amount that clai mants had

15 received to that date by tort defendants, the tot al amount

16 that they had received of trust -- from trusts, a nd trust

17 payments, and then how many tort and how many tru st parties

18 had made those payments.

19 Q. Did you select a sample that the Supplemental S ettlement

20 Payment Questionnaire was sent to?

21 A. Yes, I did.

22 Q. How did you do that?

23 A. Well, it was just from the claimants that at th e

24 moment -- at the time of the questionnaire were s till

25 classified as pending mesothelioma claims.  We ju st selected
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 1 1,000 of them with a straight random sampling tec hnique.

 2 Q. How was the data that was returned through the

 3 Supplemental Settlement Payment Questionnaire inc orporated

 4 into the Garlock analytical database?

 5 A. Well, it was returned on this format that is on  the

 6 screen.  Robinson, Bradshaw received these respon ses, and they

 7 had staff that could transcribe those responses i nto an Excel

 8 file.  Then Bates White received both the Excel f ile and the

 9 original submissions, and we went through a quali ty control 

10 round to make sure that all the data that had bee n collected by

11 Robinson, Bradshaw were correct and there was no data missed.

12 Q. What information was gathered from the data rec eived from

13 the Delaware Claims Processing Facility?

14 A. Well, this was data on -- Garlock requested dat a on about

15 11,000 settlements -- civil settlements from this  facility.

16 We received back more than 60,000, I believe, rec ords, for

17 about 9,600 claimants.  The information was wheth er these

18 claimants had filed trust claims against any of t he 10 trusts

19 that -- for which we received information.  What -- when that

20 claim was filed.  What is the status -- or what w as the status

21 at the time of that claim against each one of tho se trusts;

22 and if the claim had been approved for payment, w hat was the

23 approval date; and if it had been paid, what was the payment

24 date.

25 Q. Who were the 11,000 settled claimants that Garl ock
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 1 requested data with respect to?

 2 A. Well, there were all the settlements since 1999  through

 3 petition, I believe.

 4 Q. Of mesothelioma?

 5 A. Mesothelioma settlements, yes.

 6 Q. And you said 9,600 out of the 11,000 settlement s -- 9,600

 7 of those claimants had filed at least one claim w ith one of

 8 those 10 trusts?

 9 A. Correct.

10 Q. How is the data from the Delaware Claims Proces sing

11 Facility production incorporated into the Garlock  analytical

12 database?

13 A. Well, we received the data through -- in a few different

14 Excel spreadsheets.  So we did not have to collec t any data.

15 We didn't have to transcribe any data.  It was al ready in

16 database form.

17 So what we did is we compiled the data together i nto just

18 one file.  And we reviewed the data to understand  how the data

19 had been constructed.  We found that there were a  few

20 duplicates in the data, because in some instances  it appeared

21 that a claimant had filed a claim that had been w ithdrawn, but

22 then the claimant had refiled the claim.

23 And in some of these instances, those will be two

24 different records on the table that we received f rom DCPF.  So

25 in that case we will just duplicate that to count  as one trust

Laura Andersen, RMR 704-350-7493



DIRECT - GALLARDO-GARCIA   2653

 1 submission.

 2 And well, we basically went through the same proc ess of

 3 finding who were the claimants in the Garlock ana lytical

 4 database that had provided that information, and we just

 5 merged the information from the fact that they ha d filed one

 6 of these claims, the dates, et cetera, to the mai n part of the

 7 database.

 8 Q. What information was gathered from the ballots that had

 9 been subpoenaed by Garlock in the case?

10 A. Well, the information was -- the main informati on was

11 whether a claimant had submitted a ballot, or had  submitted a

12 vote to one of these bankruptcies, and to which b ankruptcy

13 they had submitted the vote.

14 To be able to identify claimants in the Garlock d atabase,

15 what we did is collect the name of the claimants,  the social

16 security number or the portion of the social secu rity number

17 that appeared on the ballot, to be able to match it back to

18 the Garlock database, and also the plaintiff law firm who had

19 submitted the ballot.  Because that was also usef ul for

20 identification of the claimant.  And we also coll ected -- or

21 collected data on the date in which the ballot wa s due.

22 Q. Does this slide entitled, "Asbestos Bankruptcy Ballots"

23 available in this case, summarize the cases where  you received

24 ballots?

25 A. Yes.  It has the names of 23 bankruptcy cases f or which
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 1 we received ballots.

 2 Q. How was the information gathered from ballots?

 3 A. Well, we received -- in some instances we recei ved Excel

 4 files, in some other instances -- or most of the time we

 5 actually received documents, electronic documents  as the one

 6 that we have in the previous slide where the data  needed --

 7 wasn't -- we needed to collect the data off of th ose

 8 documents.

 9 For this task we asked World Wide Digital to do d ata

10 collection.  Because it was very easy to just col lect the

11 names of the claimants, and the couple of additio nal fields

12 that were basically attached to lists -- attached  as lists to

13 these ballots. 

14 So that was -- World Wide Digital entered all the  data

15 from documents into Excel form that was then rece ived by Bates

16 White, and we did reviews of the data collected b y World Wide

17 Digital to make sure that the data was correct.

18 Then using the fields that I mentioned before, th en we

19 will go on and try to identify the claimants in t he Garlock

20 analytical database.

21 Q. In addition to discovery we talked about, did B ates White

22 also undertake a data collection effort to obtain  more

23 information about resolved Garlock claims?

24 A. Yes.  So to supplement information that had bee n

25 collected by the PIQ -- so the PIQ was -- provide d information
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 1 for pending cases.  So now to be able to make com parisons and

 2 to have a complete picture of Garlock's history, what we did

 3 is to select a group of resolved cases, historica lly, to try

 4 to collect the same type of information.  And for  that we drew

 5 a random sample of those historical cases.

 6 Q. Did you design that sample of resolved cases to  collect

 7 information from?

 8 A. Well, I implemented the sampling, although the main

 9 design in terms of what were the subgroups that n eeded to be

10 covered by the sample, was an instruction given b y Dr. Bates.

11 But his instruction was basically, I need a

12 representative sample of all historically resolve d cases, and

13 we need to make sure that we have verdicts -- in this sample

14 we include all verdicts, we have settled cases, a nd we also

15 have dismissed cases.  And we also needed to ensu re that we

16 have coverage of all of Garlock's history in term s of timing.

17 So that's why we divided the claiming -- the reso lution -- the

18 resolved cases historically into these three time  periods to

19 ensure that there were -- in the final sample the re were

20 claims from every single period.

21 Q. Does the table at the top of the slide entitled

22 "Historical Garlock Claim File Review", summarize  the sampling

23 strategy for the resolved claim file review?

24 A. This shows what was the outcome of the sample s election.

25 So at the time we sampled 1,156 cases.  We includ ed all the
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 1 verdicts in which case you might say that it was a census of

 2 the verdicts rather than a random sample.  We als o sampled

 3 settled cases and dismissed cases, and then we sa mpled for

 4 these three different time periods.

 5 Q. After you had designed the sampling strategy, w hat did

 6 you do?

 7 A. Well, we basically asked for the documents from  Garlock,

 8 and they were able to produce about 785 cases.  W e reviewed

 9 these cases, and then with the data collected, we  went back to

10 the population and made sure that the groups that  we had

11 targeted in the beginning, which is the first tab le on the

12 slide, were actually covered by the information w e had

13 received.  And the bottom table is what shows the  coverage of

14 the resulting sample.  The one that we actually r eviewed.

15 Q. So you determined that the files that were actu ally

16 obtainable were sufficiently representative for D r. Bates'

17 work?

18 A. We -- we verified that this was a representativ e sample

19 of the resolved population -- of the population o f resolved

20 cases.

21 Q. Did you supplement the random sample that you d escribed

22 with other historical claim files?

23 A. Yes, there were additional cases available.  Be cause in

24 the files collection exercise that Garlock went t hrough, they

25 were able to collect information or files on addi tional cases,
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 1 these were mostly resolved cases.  And because th ese cases

 2 were -- had significant amount of information ava ilable, and

 3 they were already available for review, we review ed a number

 4 of them.

 5 Q. Now, when we say claim files, what sorts of doc uments

 6 does that entail?

 7 A. Well, it will be -- usually will be the actual complaint.

 8 In many instances we will have the interrogatorie s, possibly

 9 multiple of them, many of them, several of them.  Then we will

10 have depositions, in some cases multiple depositi ons.  We will

11 have exhibits that were attached to the depositio ns or

12 interrogatories and those sorts of documents.

13 Q. What information was collected from the files t hat you

14 received?

15 A. Well, it was for the most part the exposure -- the job

16 and exposure history information.

17 Now the -- there was a lot of information that we  have

18 collected for the PIQ claimants that was not avai lable for the

19 resolved cases, because that information was just  not

20 available to Garlock in the tort system.

21 So, for example, we were not able to collect info rmation

22 about trust filings for these cases.  And we were  not -- well,

23 we don't have information about the status of the  claims from

24 these claimants with respect to other defendants.   We don't

25 have information about recoveries, tort and trust  recoveries
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 1 as I was explaining before.

 2 So it was -- the goal was to collect as much of t he

 3 information that we had collected for the PIQ fro m these cases

 4 with the limitation of what information was avail able.

 5 Q. Did you use the same data collection tool and q uality

 6 control process that you used when collecting inf ormation from

 7 the questionnaires?

 8 A. Yes, we used the same -- basically the same tem plate, the

 9 same process, the same quality control processes.   And for the

10 most part, the same teams that collected informat ion from the

11 PIQ.

12 Q. Now, we talked about the ballots before.  Did s ome of the

13 ballots relate to claimants who had resolved meso thelioma

14 claims with Garlock?

15 A. Yes, the ballots -- the ballots were not restri cted to

16 open or pending or to resolved cases.  It was for  -- we had

17 ballots for all the claimants who had voted in th ose

18 bankruptcies, as far as we know.  Some of them --  some of the

19 ballots that we received clearly were not complet e, because

20 there were documents filed in those bankruptcies counting the

21 number of ballots.  And when we collected the dat a, we would

22 have fewer ballots than what those documents will  say.  But we

23 had -- we basically collected all the information  that was

24 available that we received.

25 Q. Is there any other data that we haven't talked about yet
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 1 that went into creating the Garlock analytical da tabase?

 2 A. Well, I mentioned before the copies of the Manv ille and

 3 CCR databases that we have at Bates White.  From those

 4 databases -- we used those databases to supplemen t the Garlock

 5 analytical database in the sense that there might  have been

 6 some cases for which we didn't have a claim file review, and

 7 were not pending mesothelioma claims, part of the  PIQ, but

 8 were found in these databases and they had some i nformation in

 9 terms of occupations, industries, some exposure h istory.  So

10 we used that information to supplement the databa se when no

11 other source of information was available.

12 Q. Dr. Gallardo-Garcia, does your expert report co ntain more

13 detail on all the topics we discussed today?

14 A. Yes.  On my first report we have the -- I expla ined all

15 the steps that we followed -- the -- each one of the data

16 sources that we used.  And on the production mate rials that we

17 submitted after sending the -- submitting the rep ort itself,

18 you can find all the scripts and data sources and  all the

19 information that went into creating the Garlock a nalytical

20 database.

21 MR. WORF:  Your Honor, I have a few exhibits, may  I

22 approach the witness?

23 THE COURT:  Yes.

24 BY MR. WORF:  

25 Q. Dr. Gallardo-Garcia, could you look at the obje ct that
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 1 I've marked as GST-8002.

 2 A. Yes.

 3 Q. Do you know what that is?

 4 A. Yes, it's a drive that -- where the data submit ted to the

 5 PIQ -- basically all the data submitted in discov ery was

 6 copied into and also a copy of the Garlock analyt ical

 7 database.

 8 Q. So it contains copies of the PIQs that were sub mitted,

 9 the supplemental questionnaires, the Delaware cla ims data, and

10 the ballots, as well as the Garlock analytical da tabase?

11 A. Correct.

12 MR. WORF:  Your Honor, we would move to admit the

13 hard drive that I've marked as GST-8002, under se al, due to

14 the protective orders that the court has entered in this case.

15 MR. GUY:  Your Honor, we have no objection.  So l ong

16 as we have copies our expert can review them.

17 THE COURT:  Okay.  All right.

18 MR. WEHNER:  Your Honor, we can't see inside this

19 right now, and so we'll reserve our objection unt il we can

20 take a look at it, but if it's as he described, w e're all

21 right.

22 THE COURT:  All right.  We'll admit that subject to

23 the comments later.

24           (Debtors' Exhibit No. 8002 was received  into 

25 evidence.) 
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 1 BY MR. WORF:  

 2 Q. Dr. Gallardo-Garcia, I'm going to mark as GST-8 003, a

 3 copy of your slides that have been on the screen today.  Is

 4 the copy that I handed you a copy of your demonst rative

 5 slides?

 6 A. Yes, it is.  I think.  Yes, it is.

 7 MR. WORF:  Your Honor, we move to admit that as a

 8 demonstrative exhibit.

 9 THE COURT:  We'll admit that.

10           (Debtors' Exhibit No. 8003 was received  into 

11 evidence.) 

12 BY MR. WORF:  

13 Q. And then finally I believe I've marked as GST-8 004, a

14 copy of your expert report.  Is that in fact a co py of your

15 expert report?

16 A. Yes, it is.

17 MR. WORF:  Your Honor, we move to admit GST-8004 on

18 the same basis that other expert reports have bee n admitted in

19 this case.

20 MR. GUY:  Your Honor, no objection.  I do believe

21 that by the end of the case if I say it enough ti mes, debtor

22 counsel will need to give us copies.  That's all we need.

23 MR. WORF:  I'm sorry.  We have them here.

24 MR. GUY:  Maybe this is the time.  

25 MR. WORF:  (Handing paper writing).
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 1 MR. GUY:  Do you have the demonstrative?

 2 MR. WORF:  Yes.  (Handing paper writing.)

 3 MR. WEHNER:  No objection.

 4           (Debtors' Exhibit No. 8004 was received  into 

 5 evidence.) 

 6 MR. WORF:  Thank you, Dr. Gallardo-Garcia.

 7 THE COURT:  Okay.  Who wants to go first?

 8 MR. GUY:  Would we like to take a break?  

 9 THE COURT:  I would like to go for a little while

10 first.

11 MR. GUY:  Do you mind if I do the cross-examinati on

12 from here?

13 THE COURT:  No, that's fine.

14 MR. GUY:  But I do have a very sophisticated, and  in

15 honor of Mr. Magee, a cheap exhibit.

16 CROSS-EXAMINATION

17 BY MR. GUY:  

18 Q. We're not going to ask any lawyer to count thos e.

19 Now Dr. Garcia, you remember I deposed you, I thi nk it

20 would be most expeditious if we put up Dr. Gallar do-Garcia's

21 deposition transcript, starting at page 207.  

22 I deposed you and you said that you consider your self to

23 be an expert in financial reporting?

24 A. Yes.  I've been working with financial reportin g

25 issues -- financial reporting cases since about 2 007.  And I
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 1 think that I have experience in that, yes.

 2 Q. And Mr. Worf showed you a slide, and there's a lot of

 3 companies that you've done that work for, correct ?

 4 A. Yes, there's a few, yes.

 5 Q. And when I say, "done that work", I mean in the  context

 6 of financial reporting concerning asbestos liabil ities.

 7 A. Yeah, well, it's asbestos-expected losses, yes.

 8 Q. Are you familiar as an expert in financial repo rting,

 9 with the Financial Accounting Standards No. 5?

10 A. I've read them a couple of times, a long time a go.

11 Q. I'll put it on the ELMO.  You're familiar with that,

12 correct?

13 A. Yes, yeah.

14 Q. You've read it before, right?

15 A. Yeah.

16 Q. Now, I know you're not an accountant, sir, but I know

17 that you're an expert in financial reporting so I  have one

18 just quick question on this.  

19 Can you read that, sir, at the bottom, "accrual o f loss

20 contingencies".  Is that what you're doing in hel ping these

21 companies prepare estimates as to their asbestos- related

22 liabilities?

23 A. Yes.

24 Q. Can you see at the top there it talks about the

25 appropriate standards.  You see it says, right he re:
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 1 "Information available prior to issuance of the f inancial

 2 statements indicates that it is probable that an asset has

 3 been impaired, or a liability had been incurred a t the date of

 4 financial statements.  It is implicit in this con dition that

 5 it must be probable that one or more future event s will occur

 6 in confirming the fact of the loss."  Do you see that, sir?

 7 A. Yes.

 8 Q. And that's what you're doing for these companie s, right?

 9 A. Yes.

10 Q. And then it says, "the amount of loss can be re asonably

11 estimated."  Do you see that?

12 A. Yes.

13 Q. So when companies engage you, they're asking yo u to give

14 them estimates consistent with that standard, cor rect?

15 A. Correct.

16 Q. You've done that for literally -- well, at leas t 20

17 companies?

18 A. No, well, I showed I think five in the exhibit.

19 Q. All type -- a lot?

20 A. Well, five -- between five and 10, yes.

21 Q. Well, we have it on the demonstrative, sir.

22 A. Although, not all of them were financial report ing.  So

23 some of them were bankruptcies.  It's just -- was  a list of

24 names of companies that I've worked data -- that I've had

25 experience working with their data.
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 1 Q. Now, you did that for EnPro, didn't you?

 2 A. Yes.

 3 Q. And when you prepared the estimates, whether it  be for

 4 EnPro or anybody else, you're trying to figure ou t the amount

 5 of money that a company will need to pay current and future

 6 asbestos claimants, right?

 7 A. Yes, in the tort system.

 8 Q. Right.  Are you familiar with what Judge said i n his

 9 order in April 2012 about what we're trying to do  here today?

10 A. No, I'm not.

11 Q. All right.

12 MR. WORF:  Your Honor, the debtors have filed a

13 motion seeking to exclude evidence of the financi al reporting,

14 and the estimates that Bates White did before the  petition, to

15 the extent they're being used to show Garlock's l iability.  We

16 understand the court is probably going to hear th e testimony,

17 but we would like to have a continuing objection --

18 THE COURT:  All right.

19 MR. WORF:  -- on the basis of that.

20 THE COURT:  I'll allow your objection, but I'll

21 allow him to examine, allow his testimony.

22 MR. NEBRIG:  Your Honor, just for the record, Col tec

23 would like to preserve that objection as well.

24 THE COURT:  All right.

25 MR. GUY:  Your Honor, I would hope you would rule  on
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 1 it because I have a great argument, but we'll mov e forward.

 2 BY MR. GUY:  

 3 Q. Now I've been carrying this around with me for over a

 4 year.  I'm hoping that someone will actually focu s on what I

 5 think is the key language.  I tried it out in all  depositions

 6 and I get lots of objections, but I want us to fo cus on

 7 paragraph 10.

 8 "The Court anticipates hearing appropriate eviden ce for

 9 the purpose of making a reliable and reasonable e stimate of

10 the aggregate amount of money that Garlock will r equire to

11 satisfy present and future mesothelioma claims."

12 Do you see that, sir?

13 A. Yes.

14 Q. And I know that there's different theories, but  that's

15 what we're trying to do, correct?

16 A. Yeah, that's correct.

17 Q. And that's what you did pre-petition, isn't it,  sir?

18 A. Well, it was -- it was -- in terms of reliable estimate,

19 yes, it was just in two different contexts.

20 But just to be clear on something, it is not I wh o is

21 trying to present an estimate of Garlock's asbest os

22 liabilities to this court, it's Dr. Bates and he' s going to

23 talk about that --

24 Q. I understand.

25 A. -- when it's his turn.
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 1 Q. But the debtors have put you up as an expert.  We know

 2 you're an expert on these issues.  I don't want t o spend long

 3 on it, I want to test what the debtors did pre-pe tition --

 4 what other companies did pre-petition to answer t he question

 5 the judge has posed.

 6 MR. NEBRIG:  Your Honor, just briefly,

 7 Dr. Gallardo-Garcia was not tendered as an expert  in financial

 8 reporting for the purposes of direct examination.   So I think

 9 going into that at this point is outside the scop e.

10 MR. GUY:  Your Honor --

11 THE COURT:  Go ahead.  Finish.

12 MR. GUY:  Thank you, Your Honor.

13 Q. Now, can you tell me why it's appropriate -- we ll, let me

14 step back.

15 When you did these estimates for EnPro and other

16 companies as to the amounts that would be require d to resolve

17 the present and future mesothelioma claims, what did you look

18 at?  Did you look at the prior claims history?

19 A. Yes.

20 Q. You looked at what the company paid in the real  world to

21 resolve those claims, right?

22 A. What the companies paid in the tort system, giv en the

23 conditions that they face in the tort system, and  the -- the

24 costs that they face in that situation.

25 Q. And you looked at the historical data that was available
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 1 to you for each of those companies, right?

 2 A. Yes.  In those cases, first of all that's usual ly the

 3 data that is available.  And the -- second of all , provided

 4 that they remain in the tort system and they face d similar

 5 conditions, that's the data that we use.

 6 Q. And Dr. Garcia, in the context of this case, th e

 7 equivalent database, what you looked at for all t hese

 8 companies including EnPro, we know for this case is the

 9 May 2011 database, correct, the Garrison database ?

10 A. Well, it's -- it's that database, but we know

11 significantly more about the case -- the claims i n that

12 database --

13 Q. I understand.  But I'm just trying to lay the f oundation

14 for what it is that you looked at.

15 Now you -- pre-petition you looked at that databa se,

16 right?

17 A. Well, we looked at the most up-to-date version of the

18 Garrison database -- or the Garlock database that  existed.

19 Q. And putting aside your analytical database, I k now you

20 said all the good things you did to prepare that database and

21 all the work that was done, all the quality contr ols.  I'm

22 just focusing on the May 2011 Garrison database.  That's what

23 Dr. Rabinovitz used to prepare her report; isn't it?

24 A. For the most part, I think that she used a coup le

25 additional sources of information, but it was mai nly that
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 1 database.

 2 Q. For the purposes of answering my question, I wa nt you to

 3 imagine the cups there on my right is the Garriso n database,

 4 May 2011 database.  And I want you to imagine the  cups on the

 5 left is the Bates White's analytical database; do es that work?

 6 A. Yeah, that's fine.

 7 MR. CASSADA:  Did you bring copies for us?

 8 MR. GUY:  They're on your table.

 9 Q. Now, why is it appropriate when you're doing es timates

10 for EnPro and other companies that are going to b e relied upon

11 in the marketplace and satisfy securities laws, t hat you

12 extrapolate in the future from the history of cla ims?  Why is

13 that appropriate?

14 A. Well, it's appropriate because that's the infor mation

15 that's available in the -- in those specific inst ances.  Now

16 the -- that's -- that also assumes that the compa ny's going to

17 be facing the same claim resolution dynamics that  they faced

18 historically.

19 Q. In fact, in your deposition, if we can turn to page 210,

20 211, at the bottom, line 22.  Line 22 through -- you said

21 "Well, first of all, because that data was availa ble," as you

22 just said.  "And second of all, because we are fo recasting

23 what will be the expenditures in the tort system for those

24 defendants.  So that was the data we used," right ?

25 A. Yeah.
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 1 Q. I want to focus on EnPro.  You did this, what, starting

 2 in 2009?

 3 A. Well, I started working on the -- with helping Dr. Bates

 4 with financial reporting -- with EnPro's financia l reporting

 5 estimates probably 2007, sometime 2007.

 6 Q. So you prepared those reports on an annual basi s for

 7 EnPro, and they were used in the securities filin gs up to the

 8 bankruptcy filing, right?

 9 A. Yes.  They were not on an annual basis.  If I r emember

10 correctly, they were done every quarter first, an d then I

11 think -- then we went into annual use.

12 Q. Now you provided ranges, right?

13 A. Dr. Bates did, yes.

14 Q. And those ranges changed each year, didn't they , a little

15 bit?

16 A. Yeah, there were some changes in the ranges.

17 Q. Okay.  Now, we could turn to page 212 of your d eposition,

18 line 9 through 21.

19 MR. WORF:  Your Honor, I don't know if this is

20 proper use of deposition.  He's on the stand.  He  can be asked

21 the question.

22 MR. GUY:  Your Honor, I'm just trying to expedite .

23 THE COURT:  Go ahead.

24 BY MR. GUY:  

25 Q. I'm really -- so you said there, as to why they  changed,
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 1 "depends on the estimates.  We had several statis tics that we

 2 used in putting those forecasts together".

 3 Do you see that?

 4 A. Yeah.

 5 Q. You said, "for example, in the analysis that we

 6 performed, the financial reporting for using Garl ock's

 7 history, your basic estimate, for example, the pr opensity to

 8 sue, in a detailed way by law firms or by jurisdi ction, and we

 9 use different periods, and the forecasts varied a t the time,"

10 correct?

11 A. Correct.

12 Q. So this was a fairly detailed endeavor, wasn't it?  It

13 wasn't something that you just sort of sat down a t a bar and

14 put on the back of a napkin?

15 A. Well, no, we were -- we used all the data that was

16 available to us.  And as I was saying before, we tried to use

17 it in -- as economists usually do, which is to di saggregate

18 the data as much as possible to be able to captur e the nuances

19 of the data.

20 Q. In doing that you used the Garrison database th at

21 Dr. Rabinovitz used, didn't you, as updated at th e time of the

22 bankruptcy?

23 A. Yes, the Garrison database.  But we were also - - I mean,

24 yes, for the most part.  There will be additional  information

25 that will be provided by Garrison, for example, w hen the
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 1 Garrison database that we were using was not enti rely up to

 2 date, they will provide additional information an d then we

 3 will take it into account.

 4 For example, to give an example that is parallel to what

 5 we saw in this case, there were a couple of insta nces where we

 6 will have the version of that Garrison database i n a given

 7 date.  Then there will be -- sometime we'll go on , say three

 8 weeks or so, and Garrison will let us know that t here had been

 9 additional settlements or additional dismissals o f the report

10 since the version of the data -- since they gave us the

11 version of the database that we were using for an alysis.

12 In that case they will give us that additional

13 information, and then we will add it to the Garri son database

14 to make sure that we were using the most up-to-da te data.  The

15 comparative to this case -- just give me a second  --

16 comparative to this case will be, for example, th e PIQ

17 responses about whether claimants don't have a pe nding

18 mesothelioma claim or not --

19 Q. I don't want to cut you off, but I'm really foc using on

20 the pre-petition database right now.

21 A. Yeah, but what I'm saying is, that's the type o f data

22 that we will have used.  If that data had been av ailable, we

23 would have used it.

24 Q. Okay.  So if you got new information, you prope rly

25 updated your database so that your forecasts woul d be
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 1 accurate, right?

 2 A. That would be -- yeah, we would be using the be st data

 3 available --

 4 Q. And in fact --

 5 A. -- to us.

 6 Q. -- when you were asked about the Garrison datab ase, which

 7 is the database that Dr. Peterson and Dr. Rabinov itz relied

 8 upon, which was provided to them by the debtors, you said it's

 9 a very robust and reliable database, that in my o pinion

10 exceeds what the quality of database that we woul d use for

11 economic research in some other states.  You said  that, right?

12 MR. WORF:  Jonathan, I think you're misquoting th e

13 deposition.  I think he was talking about the Gar lock

14 analytical database.

15 THE WITNESS:  I was talking about the Garlock

16 database.  I wasn't talking about the Garrison --

17 BY MR. GUY:  

18 Q. So you don't think the Garrison database was ro bust and

19 reliable?

20 A. I think it's a good database.  For the informat ion it

21 contains, I think it is robust.  Now it doesn't h ave all the

22 information that we used for estimation.  And als o we know

23 through the responses to the PIQs and the informa tion we

24 received in this case, we know that the May 18th,  2011 version

25 is not entirely up to date.
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 1 Q. Okay.  Now you would agree with me, sir, that i f you've

 2 got a group of experts on different sides of the aisle trying

 3 to answer the same question posed by Judge Hodges , they should

 4 be looking at the same database, shouldn't they?

 5 A. I agree they should have access to all the same  data.  I

 6 agree with that.

 7 Q. You agree they should be looking at the same da tabase,

 8 don't you, sir?

 9 A. That would be if they were -- if they could agr ee on the

10 database, I think that would be a good thing.  No w the

11 databases they should be looking at is better dat a, not

12 incomplete or outdated data.

13 Q. Now, in this case we ended up with, it turned o ut, two

14 databases, didn't we?  We have the May 2011 datab ase that the

15 debtors gave to Dr. Rabinovitz and Dr. Peterson, right?  And

16 then we have this database that in the background  Bates White

17 is preparing, right?  The analytical database?

18 A. The Garlock analytical database.

19 Q. Yeah.  Two databases?

20 A. That's Bates White's database based on the Garr ison

21 database.

22 Q. But they're different, aren't they?  They're no t the

23 same.  You've got one on the left, one on the rig ht.  They're

24 not the same?

25 A. We've supplemented the Garrison database with t he better
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 1 information that we received through the process,  yes.

 2 Q. Okay.  Now, are the computer models that Bates White

 3 uses, proprietary in any way?

 4 A. Can you repeat that question, please?

 5 Q. Are the computer models that Bates White uses,

 6 proprietary in any way?

 7 THE COURT:  Why don't we take a break and get tha t

 8 question when we come back.  Let's just come back  at 25 till.

 9 (A brief recess was taken in the proceedings at 

10 11:25; court resumed at 11:34.) 

11 THE COURT:  All right.  Mr. Guy.

12 BY MR. GUY:  

13 Q. Dr. Garcia, before we broke I was asking you ab out the

14 analytical database that Garlock prepared.  And m y question

15 was whether that was a proprietary database or no t?

16 A. Well, no, it's not.  I mean, it's basically the  database

17 that we put together for the case.  It's not Bate s White's,

18 it's Garlock's.

19 Q. Now, at any point in the case, did Dr. Rabinovi tz have

20 free access to that analytical database?

21 A. No, I don't think we were ever asked to give he r access

22 and she didn't seek access either.

23 Q. Actually we didn't find out about that database  until the

24 expert reports were filed, right?

25 A. Well, I don't know what you mean about "find ou t about
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 1 that database".  So in all the cases that I've pa rticipated,

 2 there is -- there is a debtors' database or an as bestos

 3 defendant database.  And additional information i s provided in

 4 the course of the case, usually for all the time,  at least in

 5 my experience, that information is used to supple ment or

 6 update the defendant's database or asbestos defen dants'

 7 database, and that is what is used for analysis.  So, I mean,

 8 that's the normal process that we follow in every  case that

 9 I've participated.

10 Q. Now, how many cases have you participated in, i n the

11 bankruptcy arena, where you had experts represent ing different

12 parties looking at a database to derive estimates  to provide

13 to the court?

14 A. Looking at a given database -- well, the ones t hat I

15 mentioned, the Plant Insulation, NARCO and ASARCO , those three

16 cases, my understanding is that all the parties, just as in

17 this case, received claims data.  They also recei ved

18 additional information that was obtained through discovery or

19 through some business record from the debtor.  An d we at Bates

20 White supplemented that claims data with informat ion that we

21 collected from the available sources, and we used  the

22 resulting database to do our analysis, just like we do here.

23 Q. So, for example, taking ASARCO, in that case, e ach expert

24 was at least using the same original data, right?

25 A. The same claims -- claims data.
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 1 Q. Right.  Now in this case we've got two database s, one on

 2 the left and one on the right.  They're not the s ame, do you

 3 agree with me, sir?

 4 A. Well, no, those cups that you have there, you a re saying

 5 that one is the Garrison databasebase the other i s the Garlock

 6 databasebase.  The Garlock database, is what Bate s White put

 7 together, based on the Garrison database.  

 8 So if you want to use your cups then, you could s ay that

 9 all the cups on your right, are included in the f ive cups on

10 your left, plus more information because we got m ore

11 information in the case based on discovery.

12 Q. I agree with you 100 percent.  But they're diff erent?

13 A. Yeah.  The one -- the one on the left has more

14 information that was provided in discovery, that' s true.

15 Q. Now the one on the right, there was a question I asked

16 you whether it was robust and reliable.  And the issue is

17 whether you were referring when you said that to the

18 analytical database, which Bates White had which no one else

19 had, or the Garrison database that everyone had.  

20 And I think you said in your deposition, we turn to page

21 217, starting at line 18:

22 "I want to be clear about what we're talking abou t.  When

23 you got the May 18, 2011 database, which had chan ges in it

24 from the earlier databases, correct?  

25 "Correct.
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 1 "It had various adjustments and changes made to i t,

 2 correct?  

 3 "Correct."

 4 Next page.

 5 "And compared to the other databases that you use d for

 6 other forecasts for other companies, you would sa y that the

 7 Garrison database" -- I'm sorry.  Read at the top .

 8 "You looked at that database before you did anyth ing else

 9 to it.  Did you consider it to be a reliable and robust

10 database?"  

11 Your answer was?

12 A. "Yes, I think that for the most part as compare d to the

13 other databases that we had received in this case  from

14 Garrison, it was the best record."

15 That was exactly what I meant.  So compared in th is case,

16 the May 18th version of the Garrison database is the best

17 version, that's true.  That is, I think, a good r ecord of

18 Garlock's claims, that claims that have been file d against

19 Garlock, that's also true.  Now that it's lacking  important

20 data that we now got through discovery, that is a lso true, and

21 that's why we used the data we got through discov ery, to

22 supplement the Garrison database to get to use th e best data

23 that we could get in this case.

24 Q. We're going to get to that in a minute.  I just  want to

25 focus on what the creditor experts has.  
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 1 Go down to the next -- go down to the next page, line 21:

 2 "Compared to the database that you used for other

 3 forecasts for other companies, would you say that  the Garrison

 4 database is a well developed and fairly extensive  database."

 5 By that I mean, it's got a lot of information in it.  

 6 And your answer was:

 7 "I think the database, the Garrison database has a

 8 significant amount of information.  Sometimes inf ormation that

 9 is not typically collected in other asbestos-rela ted database.

10 Through the years by doing the work for financial  reporting,

11 through the comparisons that we made across the d ata sources,

12 we were able to determine that the information th at is

13 contained in the Garrison database is substantial ly accurate."

14 Do you agree with that?

15 A. Absolutely.

16 Q. Now going back to the financial reporting, thos e

17 estimates go out what, 10 years?

18 A. Yes.

19 Q. And that's just something that's set by the acc ounting

20 standards?

21 A. No, I don't think that there are any standards on the

22 length of the --

23 Q. But for all the estimates you've done for all t he

24 companies that you've worked for, they've already  gone out 10

25 years?
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 1 A. Usually they go out 10 years.

 2 Q. And in forecasting for the next 10 years, you l ook at

 3 prior claims information, correct, and verdict in formation?

 4 A. Yes.

 5 Q. And you use recent claims information, don't yo u?

 6 A. Well, we use the full history, not recent claim s

 7 information, the full history.  And we tried to u nderstand

 8 what are the -- what's -- what it is that -- what 's the

 9 defendant's situation in the tort system, and how  the

10 defendant came to experience the litigation that we observe in

11 the data.

12 Q. And who makes the decision how far back you go?

13 A. Well, that's based on the data analysis.  If yo u're

14 asking specifically about the work that we did fo r Garlock,

15 that would have been Dr. Bates.

16 Q. So he makes the decision as to the cutoff point , as to

17 whether you go back to 2005, 2000, or 1990 or 199 5, correct?

18 A. Well, it's more involved than making a decision  of a

19 cutoff point.  The full analysis of what are the different

20 scenarios that you can generate based on differen t pieces of

21 information, and that's actually one of the sourc es for the

22 range that you were mentioning before.

23 Q. One of the big issues in this case is, you're t rying to

24 forecast in the future, so we know we looked into  the past,

25 correct?
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 1 A. Correct.

 2 Q. The question is how far in the past do you go b ack, what

 3 is the appropriate -- I think the technical term is

 4 "calibration period".  Do you understand what I m ean by that?

 5 A. Yes, I understand.

 6 Q. So, for example, do you use 2005 to 2010, or do  you use,

 7 2000 to 2010, right?  That's a calibration period ?

 8 A. Yeah, those would be examples of what sometimes  is called

 9 "calibration period", yes.

10 Q. It's a temporal component?

11 A. Yeah.

12 Q. Okay.  Now, when you did the forecast for EnPro , what

13 calibration period did you use?

14 A. I don't recall.

15 Q. You don't remember?

16 A. No.  But there were different -- that's exactly  what I

17 was trying to explain before.  So there were mult iple

18 calibration periods, because when we were generat ing different

19 scenarios, depending on what was the calibration period, will

20 be the estimate that we will -- that we will get.   And there

21 was no single calibration period, if that's what you're

22 asking.  And I don't remember what were the multi ple

23 calibration periods that we might have used back in the day.

24 Q. For the 2010 securities filings that we've made , did you

25 use the period prior to 2010?
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 1 A. Yeah.  We used the history, yeah.

 2 Q. Did you exclude the history from 2005 to 2010?

 3 A. Likely it was included, but I wouldn't be able to tell

 4 you whether it was -- we used the calibration per iod that went

 5 back to 2003 or only to 2008.  That I don't remem ber.

 6 Q. Now, would you agree with me, sir, that if we'r e going to

 7 give the court true apples-to-apples comparison, that all the

 8 experts need to be using the same database?

 9 A. At least they should be using the same informat ion.  It's

10 clear based on my review of the data, the analyti cal data,

11 that Dr. Rabinovitz and Dr. Peterson provided as backup, the

12 materials to their analysis, that they did not us e all the

13 information available in this case.

14 Q. Now, the additional information that was availa ble in

15 this case that you used to supplement your Garris on database,

16 when did you get that?

17 A. Throughout the whole -- the whole case.  You kn ow, when

18 the PIQ first started, it was probably sometime i n 2011 that

19 questionnaires started coming in.  You know, that  the data

20 is -- the last version of the data, Garrison data base is from

21 May, 2011.  I mean, we got several different piec es of

22 information that we received at different times.

23 Q. So, at any point in time did you say to Dr. Rab inovitz or

24 any of her colleagues, we got this new data comin g in.  We

25 actually think it's very reliable, we've given yo u a corrected
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 1 database that you're relying on.  Now we want to make some

 2 further changes, here it is, this is what we've g ot.  This is

 3 why we think it's reliable.  We'd like to sit dow n with

 4 Dr. Rabinovitz and Dr. Peterson and Dr. Bates, an d all agree

 5 that that information should now be included.  Be cause

 6 everybody agreed to use the May 2011 database.  D id you ever

 7 have that conversation with Dr. Rabinovitz?

 8 A. Well, so first of all, the -- they received -- all the

 9 parties, as long as I know -- as far as I know, a ll parties

10 received the -- exact same information.  I know t hat the Rust,

11 talking about PIQs, had a portal where every part y could just

12 log in and download the information.  That was av ailable to

13 everyone.

14 So when you say that we could have let Dr. Rabino vitz

15 know that more information was coming in and it w as reliable,

16 that was information that she already knew that w as coming in

17 because she received it at the same time as we di d.

18 Now in terms of whether we got together and tried  to

19 agree on a database, we -- we were never asked to  reach out to

20 Dr. Rabinovitz, and Dr. Rabinovitz didn't reach o ut to us to

21 see if we were collecting the information, and th at we were

22 standardizing the information that everyone had r eceived.

23 Now there were a couple of -- there was at least one

24 instance in which there was an exchange of inform ation between

25 the experts, and that was when -- that was probab ly in
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 1 February 2012 when the debtors were going to file  a motion to

 2 compel the questionnaire claimants that had subst antially

 3 responded to the questionnaire, to submit more in formation.

 4 At that time, Your Honor had ordered the parties to get

 5 together and to try to agree on which individuals  should not

 6 be included in that motion to compel.

 7 And at that time we had communications with -- at  least I

 8 know that we have communications with people from

 9 Dr. Peterson's outfit, and that there were more p eople on the

10 phone.  I wouldn't know, I wouldn't be able to sa y who else

11 was there.

12      But I know that we discussed the information  that we had

13 collected from the -- at a time, from the PIQ sub missions, and we

14 offered -- we, as in Bates White, offered to give , provide lists

15 of all the claims that we had classified as no lo nger being

16 (indiscernible) claims.  We provided lists throug h Robinson,

17 Bradshaw, we provided lists, listing all those in dividuals,

18 identifying in which documents we had found the i nformation that

19 led us to believe that these were not open mesoth elioma claims.  

20 And there were a couple of exchanges of informati on after

21 that with specifically Mr. Relles who works with 

22 Dr. Peterson.  And well, after that, we were open  to any

23 questions if there were anything that we could ba sically

24 review with them, and we never heard back.  So we  just assumed

25 that that was the end of it.
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 1 Q. The parties didn't reach agreement to update th e database

 2 as to that issue, correct?

 3 A. Well, we were open for discussion, and they nev er reached

 4 back, so we assumed that they agreed.

 5 Q. Dr. Gallardo-Garcia -- sorry.  I want to expedi te this.

 6 So we have a clean record, the parties didn't rea ch agreement,

 7 at least Bates White and Dr. Peterson's shop, did n't reach

 8 agreement to update the May 2011 database, did th ey?

 9 A. We were not going to update the May 2011 databa se

10 that's -- whatever -- we were talking about the c lassification

11 of the claims.

12 Now, I mean, to update the May 2011 database, tha t was a

13 different process, because Bates White is not the

14 administrator of the database.  We just received that database

15 from Garrison.

16 Q. In the beginning of the case, the debtors had a  database,

17 didn't they, the database that you relied on to d o the

18 financial reporting, 2010, right?

19 A. Yes.

20 Q. Garrison database.  And it shows verdicts, sett lements,

21 doesn't show verdict?

22 A. Doesn't show verdicts.

23 Q. Shows settlement amounts, right?

24 A. Yes.

25 Q. Shows claims, right?
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 1 A. Yes.

 2 Q. Names, that sort of standard information?

 3 A. Yes.

 4 Q. You had that database, right?  Correct?

 5 A. Yes.

 6 Q. And then the following year, because of things that were

 7 taking place in the case, information that you ha d, you

 8 updated that database, didn't you, or Garrison up dated it in

 9 May 2011?

10 A. Yeah, Garrison.  

11 Q. Yeah.  So they updated that database, didn't th ey, sir?  

12 A. It was updated by Garrison, yes.

13 Q. Then they provided that updated database saying , this is

14 the database.  You should rely on this database.  It's

15 accurate, you said it in your deposition, most ac curate you've

16 seen, and that was provided to the experts, wasn' t it?

17 A. That was my understanding, yes.

18 Q. Now, one of the things that you take the FCR's expert to

19 task for, concerns settled claims in your rebutta l report, do

20 you remember that?

21 A. Yes, I do.

22 Q. I just want to focus on the one.  We've got lot s, Your

23 Honor, but we got to get through this case quickl y.

24 MR. WORF:  Your Honor, one objection.  We're goin g

25 to bring Dr. Gallardo-Garcia back to address his rebuttal
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 1 report after Dr. Peterson and Dr. Rabinovitz have  testified.

 2 It may be more judicially economic for Mr. Guy to  talk about

 3 his criticisms after he has had a chance to actua lly present

 4 them.

 5 THE COURT:  All right.  We'll let him decide what  he

 6 wants to do.

 7 MR. GUY:  We can do it later, Your Honor.

 8 THE COURT:  Okay.

 9 MR. GUY:  I don't know whether we'll have time.  We

10 can do it later.

11 THE COURT:  Whatever.

12 MR. GUY:  Let's just get it out now so we have it  on

13 the record, and I'm just going to focus on the on e issue

14 because we only have limited time.

15 Q. Now, in your rebuttal report which I hope you h ave

16 there --

17 A. No, I don't.  

18 Q. Why don't we just pull it up on the screen.  Go  to page

19 eight, paragraph eight.

20 Now I understand that the debtors are going to go  through

21 this later, but you criticize Dr. Rabinovitz and Peterson

22 because of the databases they had, right?

23 A. Yes.  Databases they constructed for their anal ysis, yes.

24 Q. Well, the May 2011 Garrison database, right?

25 A. Not quite.  Because they took that database and  they made
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 1 modifications to that database to construct their  own

 2 analytical databases.

 3 Q. Now, I want to focus on No. 2, "HRA", that's

 4 Dr. Rabinovitz, "incorporated relevant informatio n that was

 5 provided by the debtors to supplement the Garriso n database

 6 when necessary."  Do you see that?

 7 A. Yes.

 8 Q. So we're talking about supplementing the Garris on

 9 database.  We're not talking about the PIQs and t he ballots

10 and all of that.  Because there's a lot of debate  between the

11 parties as to what the PIQs mean; and whether the re's

12 agreement; and how they should be interpreted; an d what does a

13 ballot mean?  Is a ballot really a claim or isn't  it a claim?

14 We're talking here about supplementing the Garris on database

15 when necessary, okay?  And you're criticizing Dr.  Rabinovitz

16 because she didn't include it, correct?

17 A. Yes.

18 Q. This is your rebuttal report?

19 A. Yes.

20 Q. And your rebuttal report is dated --

21 A. April 23rd.

22 Q. Right.  Your original report was February 15th,  right?

23 A. Correct.

24 Q. That was when all the reports were filed, Febru ary 15th?

25 A. Correct.
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 1 Q. Now, one of the things that you complain about in

 2 paragraph 12, "Reported 427 liquidated and disput ed claims",

 3 see that?

 4 A. Yes.

 5 Q. Both of these numbers are incorrect?

 6 A. Yes, they are.

 7 Q. Now, what did Dr. Rabinovitz rely upon in her r eport?

 8 She relied upon the Debtors' response to interrog atories, if

 9 you go to the next line.  Do you see that?

10 A. Yeah, I see that.

11 Q. And you know that because we went over that in your

12 deposition?

13 A. Yes.

14 Q. Was she wrong to rely upon interrogatories prov ided to

15 her by the debtors?

16 A. No.  Absolutely not.

17 Q. No, she wasn't, was she?

18 A. Absolutely not.  But let me explain that paragr aph.

19 The --

20 Q. You'll be able to do that.

21 A. Give me just one second, please.

22 So the -- I'm not saying -- I'm not criticizing

23 Dr. Rabinovitz for using that source of data, bec ause Bates

24 White used that source of data to supplement that  Garlock

25 analytical database.  All the information that is  on those

Laura Andersen, RMR 704-350-7493



CROSS - GALLARDO-GARCIA   2690

 1 answers to interrogatories, is also part of the G arlock

 2 analytical database.

 3 What I was criticizing was the way in which that

 4 information was used, because it was used erroneo usly.

 5 Q. All right.  Now when you cite to why her inform ation is

 6 not up to date, a little footnote.  Footnote thre e.  Same

 7 page, Mr. Wolf.

 8 Look at that.  "Debtors further responses".

 9 Now, the first responses were from 2012.  What's the date

10 of the further responses?

11 A. Is February 7th, 2013.

12 Q. When were the expert reports due?

13 A. February 15th, 2013.

14 Q. You're not suggesting that the information that  the

15 debtors updated here -- this is Robinson, Bradsha w, not you.

16 In fact, Robinson, Bradshaw gave you this informa tion at the

17 same time, didn't they?

18 A. On February 7, yes.

19 Q. Yeah.

20 A. Yes.

21 Q. You're not suggesting that that updated informa tion was

22 something that only became known to the debtors o n February 7?

23 A. I don't know one way or the other.  All I know is that it

24 was provided to Bates White on February 7.  And i t was

25 incorporated on Garlock's analytical database.  I t was used
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 1 for the reports submitted in February 15th.

 2 Q. And Dr. Rabinovitz didn't get that until Februa ry 7th?

 3 A. Just as Bates White.

 4 Q. Right.  And they're interrogatory responses, it 's not

 5 like everybody agrees that this information is ac curate.  It

 6 relates to settlements with plaintiffs.  And ther e's a dispute

 7 between the settlements, whether those settlement s took place

 8 or not, correct, right?

 9 A. I wouldn't know one way or the other.

10 Q. That is fair.  Now --

11 A. Because that criticism is, because there is a m istake in

12 the code when she tried to include that informati on into her

13 database.  That's not about the substance of the information.

14 Q. Dr. Garcia, I understand that.  We're not talki ng about

15 that.  What we're talking about are the cups righ t now.  There

16 will be plenty of chance for you --

17 A. I thought we were talking about the same thing.

18 Q. -- if we have time, and it's the debtors' choic e as to

19 whether they want to spend time on this or not.

20 Now, Dr. Rabinovitz got your analytical database for the

21 first time when Dr. Bates filed his initial repor t

22 February 15th, correct?

23 A. Correct.

24 Q. Up to that point of time it had been a secret d atabase,

25 hadn't it?
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 1 A. No, it was not a secret.

 2 Q. Well, you didn't tell anybody you were preparin g a

 3 different database?  You didn't tell anybody you had five

 4 cups, did you?

 5 A. Well, it's not a different database.  It's just  that we

 6 were using the information available in the case.   I just

 7 don't -- there is no secret about that.  Every si ngle case in

 8 which I participated in asbestos, has gone throug h the same

 9 process.  There is an initial database.  There is  more

10 information available in the case.  That informat ion is

11 considered for the database that's used in the an alysis.  And

12 that's the database that we use.  So there is no secret about

13 it that's -- I would say rather standard proceedu re.

14 Q. I want to call out to the court, so the court w ill have

15 it, correspondence as to when we asked for this i nformation.

16 So we can figure out whether we were getting what  we were

17 asking for in a timely fashion, or whether it was  being

18 deliberately being held back, so when the expert reports were

19 filed there was a cute little gotcha.

20 I know this letter didn't go to you, sir, but I w ant to

21 just get it in the record.

22 July 26, 2012.  This is a letter from my colleagu e, Kate

23 Orr, here in the courtroom.  It says, you want to  focus on the

24 first paragraph.

25 "We have completed our review of the debtors' res ponses

Laura Andersen, RMR 704-350-7493



CROSS - GALLARDO-GARCIA   2693

 1 and objections.  We have some additional question s.  We are

 2 raising these issues in a letter in an effort to avoid the

 3 costs associated with our serving and your respon ding to

 4 supplemental discovery responses.  We're hopeful that we can

 5 work together on these issues to reach resolution ."

 6 That's been our modus operandi for the last three  years,

 7 and I'll tell you, it hasn't been very productive . 

 8 Let's go to the second paragraph.

 9 MR. NEBRIG:  Your Honor, I object.  It's

10 argumentative.  He's not asking this witness any questions.

11 THE COURT:  I sustain the objection.

12 MR. GUY:  Your Honor, I apologize.  This case has

13 been frustrating at many levels.

14 "As you know, a critical purpose of estimating th e

15 debtors' present and future liabilities is to ens ure that an

16 appropriate amount of money is ultimately placed in trust in

17 satisfaction of those claims.  One important cons ideration in

18 doing so is determining the amount debtors curren tly owe to

19 present claimants as a result of settlements and judgments."

20 See that?

21 A. Yes.

22 Q. We're asking for that information in 2012?

23 THE COURT:  You ever seen this before?

24 THE WITNESS:  Not this particular letter, I don't

25 think so.
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 1 THE COURT:  I suggest you ask somebody that knows

 2 something about this letter, Mr. Guy.  I don't th ink he knows

 3 anything about it.

 4 MR. GUY:  Well, if you let me put Mr. Krisko on t he

 5 stand, I can.

 6 THE COURT:  Well, that's not what we're here for.

 7 This whole line, I mean, if you have some authori ty that says

 8 that one party's expert is required to give the p roduct of its

 9 labor to the other party, maybe this will be rele vant, but

10 that's not my understanding of the law or in my e xperience in

11 dealing with these kinds of cases as a lawyer or as a judge.

12 I think they're entitled to prepare their own dat abase, just

13 like you all are.

14 MR. GUY:  Your Honor, I agree entirely.  They're

15 perfectly entitled.  But if the court's going to be able to

16 compare the reports, it's standard practice as Dr . Garcia

17 said, in this field, that the parties all be look ing at the

18 same data.  They can prepare different reports, b ut they need

19 to be looking at the same data.

20 THE COURT:  No, I think he said that you all were

21 given exactly the same information he was given o n exactly the

22 same day.  Now what you do with that and how you compile it,

23 what kind of database you make out of that, that' s your own

24 business.  I mean, this whole line, for the last 20 minutes or

25 so, I think has been -- well, it hasn't been terr ibly helpful
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 1 to me, because I don't think you have any legal b asis for what

 2 you're complaining about.

 3 MR. GUY:  Your Honor, when we have on

 4 Dr. Rabinovitz, I think we'll be able to explain to the

 5 court --

 6 THE COURT:  The fact of the matter is, you're not

 7 comparing apples-to-apples.  You both have differ ent

 8 approaches.  It would be reasonable that you have  different

 9 ways of going about what you're doing.

10 MR. GUY:  Your Honor, the fundamental part that

11 we'll deal with this with Dr. Rabinovitz is simpl y this:  The

12 reports are different.  They're not in error.  Th ey're

13 different because they're using different databas es, and the

14 debtor has a different database.  Simple as that,  Your Honor.

15 With that, I have no further questions.

16 THE COURT:  That's fine.  That's normal, and that 's

17 exactly as I would expect it to be.  It doesn't s ound like

18 anybody short-sheeted anybody.  You just got diff erent ways of

19 doing what you do.

20 MR. GUY:  Thank you, Your Honor.

21 THE COURT:  We'll listen to each other and see wh ere

22 we go.

23 MR. GUY:  I think we made our point.

24 THE COURT:  Okay.  All right.  Mr. Wehner.

25 CROSS EXAMINATION

Laura Andersen, RMR 704-350-7493



CROSS - GALLARDO-GARCIA   2696

 1 BY MR. WEHNER:  

 2 Q. Good morning, Doctor.

 3 A. Good morning.

 4 Q. We've met before.  My name is Jim Wehner.  I'm here for

 5 the ACC.

 6 Doctor, at the beginning of your testimony today,  you

 7 said in response to something that Mr. Worf said,  that even in

 8 aggregate estimation, there's no reason to ignore  the details;

 9 is that what you said?

10 A. Yes.

11 Q. It's something you believe in?

12 A. Say that again, please?

13 Q. That's something you agree with.

14 A. Yes, I agree that you have data, detailed data,  there's

15 no reason for ignoring the detail.

16 Q. This big database that you have constructed for  the

17 Garlock case, contains information about the site s at which

18 claimants had exposure; is that right?

19 A. Yes, it's got some information about that, yes.

20 Q. It's got information about the dates at which t hose

21 claimants worked at those sites; is that correct?

22 A. That's correct.

23 Q. Now, you know that some asbestos trusts have so mething

24 called an approved site list; is that right?

25 A. Yes, I do.
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 1 Q. In fact, Bates White has approved trust site li sts in its

 2 possession; is that correct?

 3 A. Yes.  My understanding is that we have copies o f the site

 4 lists that have been published by some trusts.

 5 Q. These approved site lists are lists of sites th at if you

 6 worked at them, a trust will presume that you had  exposure to

 7 the product the trust is responsible for, right?

 8 A. That's my understanding.

 9 Q. In fact, Bates White can take those site lists and

10 compare it to somebody's exposure profile and pre dict what

11 claims they will make to trusts; is that correct?

12 A. Yeah, well, we have a person at Bates White, Mr . Marc

13 Scarcella, does that type of analysis.

14 Q. Mr. Scarcella worked with you on this Garlock p roject,

15 didn't he?

16 A. He had some role, but not significant.

17 Q. He worked on the part of the database that had to do with

18 trust claims, didn't he?

19 A. He worked on the part of the database -- yeah, the part

20 of the database that has to do with the parties t hat were --

21 the party data that was collected from the multip le sources,

22 yes.

23 Q. Now, although Bates White has approved trust si te lists,

24 those aren't incorporated into the Garlock analyt ical

25 database, are they?
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 1 A. The site lists?

 2 Q. Yes.  The approved site lists for trusts.  They 're not

 3 part of the analytical database?

 4 A. No, they are not.

 5 Q. You have not conducted an analysis of what trus ts the

 6 claimants in the Garlock analytical database coul d make a

 7 claim to, based on the site information that's in  the

 8 database, did you?

 9 A. Well, we did some analysis of that.  But the re sult was

10 that the names of the sites were reported in a wa y that made

11 it extremely difficult to be able to identify the  site on any

12 site list.

13 Q. When Mr. Swett asked you in deposition about th is, and

14 I'm looking at page 134 of your June 19th deposit ion, at line

15 12.  Mr. Swett asked you:

16 "Did Bates White make use of any such trust-appro ved site

17 lists in constructing its analytical database for  Garlock?"

18 You said, "No, we did not.

19 "Did it make reference to any such trust-approved  site

20 lists for purposes of its analysis?"

21 And you said:  

22 "No."

23 Did I read that correctly?

24 A. Correct.

25 MR. WEHNER:  Thanks.  That's all the questions I
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 1 have.

 2 THE COURT:  Mr. Worf.

 3 MR. WORF:  Very brief redirect, Your Honor.

 4 REDIRECT EXAMINATION

 5 BY MR. WORF:  

 6 Q. Mr. Gallardo-Garcia, I think the court understa nds the

 7 point that Jonathan -- Mr. Guy was spending time on.  For the

 8 record I want to show page 136 of Dr. Rabinovitz' s deposition.

 9 You were present at that deposition, weren't you,

10 Dr. Gallardo-Garcia?

11 A. Yes, I was.

12 Q. And if you could expand the part that starts wi th, "By

13 Mr. Cassada".

14 Q. "We had just finished up, Dr. Rabinovitz,

15 talking about your methodology and the different steps in

16 it, and you talked about the six steps.  You also  talked

17 about the work that you did with the database, th e

18 deduping and all that?

19 A. Yes.

20 Q. What do you do with the data in the database

21 once you're doing your report?  Do you create you r own

22 separate analytical database?

23 A. Yes."

24 Q. Do you understand that Dr. Rabinovitz and Dr. P eterson

25 had their own analytical databases that they cons tructed using
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 1 the Garrison claims database?

 2 A. Yes.  They -- on their underlying materials for  their

 3 reports, they included copies of those databases,  and they

 4 included the code that they used to construct tho se copies.

 5 And obviously as Your Honor was saying, that they  used

 6 initially the Garrison database, but they ended u p with

 7 something different from the Garrison database.  Although

 8 with -- obviously with -- not with all the additi onal

 9 information that we considered.

10 Q. Did you receive copies of their analytical data bases

11 before they served their expert reports on Februa ry 15th,

12 2013?

13 A. No, we received them after they had submitted t he

14 reports.

15 Q. And like I said before, we will bring you back after Dr.

16 Peterson and Dr. Rabinovitz have testified to tal k about your

17 points about their analytical databases.

18 Mr. Guy was also asking you questions -- I think he was

19 using the phrase, how far in the past would you g o, when you

20 were doing the financial reporting work for EnPro .

21 Do you remember when you were performing those fo recasts,

22 that you used database prior to 2000 in order to calibrate the

23 model?

24 A. Yeah, we used the whole history.  That's what I  was

25 explaining before.  That is not that you just do the analysis
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 1 with the most recent period of time, every single  time.

 2 Because you need to understand what's the process  that

 3 generates those claims, and what's basically the -- through

 4 data analysis, what is the -- what might be the m ost relevant

 5 portion of the history for use.  So in that sense , you have to

 6 consider the full history.

 7 Q. Did you-all use the pre-2000 data in order to h elp get a

 8 handle on the potential impact that trusts would have on

 9 Garlock's expenditures on asbestos claims?

10 A. Yes, in those -- so when we were performing tha t work,

11 that the information from trust was not available , as we know

12 because -- well, in the end we received that info rmation

13 through discovery in this case.

14 But to try to account for the fact that the trust s will

15 have some effect on future settlements, one of th e things we

16 did was to look at the longer Garlock history in the 1990s.

17 MR. WORF:  No further questions.  

18 Thank you, Dr. Gallardo-Garcia.

19 THE COURT:  Thank you.  You can step down.  Thank

20 you.

21 THE WITNESS:  Thank you.

22 THE COURT:  Let's try to keep going until about

23 1:00, if we could.  

24 MR. CASSADA:  Very good.

25 THE COURT:  Makes the afternoon go a little quick er.
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 1 MR. CASSADA:  Your Honor, the debtors call

 2 Dr. Charles Bates.

 3 CHARLES BATES,

 4 Being first duly sworn, was examined and testifie d as follows:

 5 DIRECT EXAMINATION

 6 BY MR. CASSADA:  

 7 Q. Dr. Bates, you've testified in this case before .  Would

 8 you reintroduce yourself to the court?

 9 A. Yes.  I'm Charles Bates.

10 Q. By whom are you employed?

11 A. I'm the chairman and founder of Bates White, LL C, a

12 Washington, DC consulting company, specializes in  economics

13 and econometric consulting.

14 MR. INSELBUCH:  Your Honor, could he speak a litt le

15 bit better into the microphone.  I'm having diffi culty

16 hearing.

17 THE WITNESS:  Is that better, Mr. Inselbuch?

18 MR. INSELBUCH:  Yes.  Thank you.

19 BY MR. CASSADA:  

20 Q. You're a founder of Bates White?

21 A. I am.

22 Q. Could you describe a little bit more about Bate s White's

23 business and the type of work it does?

24 A. Yes.  Bates White is an economic and econometri c

25 consulting company.  It was founded by my partner  Halbert
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 1 White and me.  My late partner who died, unfortun ately last

 2 year after a long battle with cancer.  

 3 He was my mentor at University of Rochester where  I got

 4 my Ph.D in econometrics.  Over the course of year s, we had

 5 started doing work together on consulting project s at various

 6 times.  When I had particularly tough analytical types of

 7 questions, or questions I thought would be of spe cial interest

 8 to him, I would bring him into the cases.

 9 Bates White was founded 14 years ago.  We have

10 approximately, at this point, say about 170 emplo yees, for the

11 summer we're closer to 200 because of the interns  we have on

12 staff.  These are generally people between their third and

13 fourth year of college come and work with us to l earn about

14 our business and we get a chance to look at them closely.

15 We are by reputation being a firm that specialize s in

16 high-quality large litigation work, particularly when there

17 are large and deep analytical problems associated  with what

18 has been called in the press "big data".

19 We have, essentially -- we were informed recently  by a

20 consultant that we hired to help us figure out ou r strategic

21 direction on our database and IT structure, that we have more

22 of a database profile of Fortune 500 companies th an a small

23 consulting firm, because of our use and managemen t of data.

24 The database that's been talked about in here, fo r

25 example, in this firm -- I mean, in this matter, is actually a
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 1 relatively small database, relative to what we ge t when we're

 2 dealing with terabytes of data that are associate d with things

 3 like credit card transactions, healthcare observa tions in

 4 data.

 5 The firm incorporates six major practice areas, o f which

 6 the work we're here on asbestos work is the envir onmental and

 7 product liability area.

 8 Our largest practice area is in the area of antit rust,

 9 where we work on mergers matters.  And in particu lar, have a

10 fairly robust recovery practice, helping firms su e other firms

11 to recover from price fixing matters that's actua lly the basis

12 of the founding of the firm was the work that we did on the

13 Vitamins antitrust case.  And so the corporate fi nance

14 practice, healthcare practice, general litigation , and also

15 have a small but robust energy practice as well.

16 Q. Thank you.

17 Can you describe what we asked you to do in conne ction

18 with this estimation trial?

19 A. Well, we had -- essentially there were three ch arges that

20 I was given.  One was to actually estimate and an alyze the

21 relationship between Garlock's settlements and it s liability.

22 This is an issue that's been well studied by econ omists over

23 the years.

24 Secondly, asked to forecast Garlock's legal liabi lity for

25 pending and future unknown mesothelioma claims.
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 1 And finally I was asked to determine whether Garl ock's

 2 proposed funding of $270 million would be suffici ent to

 3 satisfy pending and future claims under the debto rs' plan of

 4 reorganization.

 5 Q. Did you form opinions on each of those three ch arges?

 6 A. I did.  First, with regard to the first issue, I found

 7 that Garlock's settlements are multiples of its l egal

 8 liability.  That's a term that's defined by defin ition given

 9 to me by Robinson, Bradshaw, which we'll address shortly.

10 Second of all, I found that those legal liabiliti es

11 defined as Garlock's asbestos liabilities under t he definition

12 that they gave me, are less than $125 million net  present

13 value discounted at a 3 percent real discount rat e, and in

14 fact, it's very significantly less than that amou nt as I will

15 discuss in my testimony today.

16 And third, that the funding is sufficient to sati sfy the

17 pending and future claims under the debtors' plan  of

18 reorganization.

19 Q. How much is the debtors' proposed funding?

20 A. Proposed funding is $270 million.  I find that the amount

21 of money required for that purpose is less than t hat, and

22 gives a contingency for unforeseen circumstances.

23 Q. Thank you.  Can you describe for the court the

24 disciplines you brought to the work you have done  in this

25 case?
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 1 A. There's two principal disciplines.  First one b eing

 2 economics.  The economics here is -- comes -- is germane

 3 because we're dealing with the asbestos claims re solution,

 4 which has an economic process, which the parties make

 5 decisions based on their costs and their benefits .  That is

 6 the study of economics.

 7 We bring to bear on that, basic economics which c omes

 8 into play, as well as particular aspects of it wh ich includes

 9 things like special fields of law and economics w here these

10 issues of decisions regarding settlement and liab ility have

11 been well discussed.  As well as game theory whic h discusses

12 the role that the various parties play when they' re

13 negotiating settlements.  These are also well-stu died fields.

14 The field of game theory's the mathematical field  that I

15 think was probably popularized in the movie "A Be autiful Mind"

16 about John Nash and his discussion -- the movie t here on that.

17 As well as -- in looking at this I also considere d the

18 fact that we have a system here of decisions that  are made

19 involving multiple parties.  So some of the exper tise,

20 particularly in the area of general equilibrium  theory,  I

21 studied in the past, informs my thinking on these  kinds of

22 matters.  These are rather the subject area of ma tters which

23 are covered in the economic area. 

24 In this circumstance, and in particular we want t o

25 measure these processes, and that is actually the  area of my
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 1 particular expertise, as well, which is the area I worked my

 2 Ph.D dissertation, econometrics being the subject  about how

 3 you measure the economic processes, primarily bas ed on

 4 real-world data.  

 5 Because generally, though there is a field of

 6 experimental economics, most of the data that you  rely on is

 7 broad databases of real-world data.  It's about t he

 8 mathematical modeling of economic and financial s ystems,

 9 former journal called Econometrica, about the mathematical

10 model building in that particular area.

11 And we used its model about how you do that to pr edict

12 and model individual decisions, business decision s.  When you

13 say individuals, we mean here not just consumers and

14 economists, but other economic agents, like firms , in their

15 decisions.  But to do that in a statistically rel iable manner.  

16 That was the subject of my academic research when  I was

17 an academician.  That's what I wrote my dissertat ion on.

18 That's what I published papers on, is that kind o f methodology

19 about how you do that.  Taking account of the -- all of the

20 issues that surround real-word data, the multiple  dependencies

21 and homogeneity of that data that you can't contr ol for like

22 you would in a scientific experiment.

23 Q. We'll talk more about that, obviously, as the d ay goes

24 on.

25 Does the proper application of econometrics requi re you
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 1 to employ a scientific method?

 2 A. Well, the field of economics and econometrics u se that.

 3 In my work I deploy this daily, and it represents  a lot of my

 4 approach to virtually all problems of which I wor k.

 5 They start with basis of observation, understandi ng of

 6 the situation, but observing something.  We get a n

 7 understanding of the problem that we're addressed  -- that

 8 comes through our observation.  We form hypothese s about how

 9 those -- what might explain those problems.  For example, here

10 I can discuss several situations where I've done that.  In

11 fact, multiyear research programs related to rela tionship

12 between nonmalignant claims and the underlying di sease process

13 or is it an economic process.

14 We go through the data collection processes as

15 Dr. Gallardo-Garcia discussed here.  The data col lection

16 processes done here, as I say, an integral part o f what we do.

17 We develop models.  We develop both models at the  more

18 general level, having to do with the model that I 'm going to

19 talk about here today, which has to do with the d eterminant

20 relationship between settlement and liability tha t comes out

21 of the literature of law and economics, but also more

22 specifically in terms of modeling -- statisticall y modeling

23 individual situations like the way verdicts may r elate to

24 underlying claimant characteristics and such.

25 Within that you use valid statistical hypothesis testing
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 1 as a way of knowing what it is that you're lookin g at, is this

 2 simply the result of random chance, or whether or  not it's

 3 actually something that has a predictable associa tion

 4 associated with it.

 5 And then of course we work on validating the mode l, both

 6 through external observation, as well as statisti cal methods,

 7 as well as how it fits in with the what we know a bout the

 8 situation more broad.

 9 Q. So did -- you followed a scientific approach or  a

10 scientific method in each step of your estimation  work?

11 A. I did.  I mean, it's integral to what it is I d o and how

12 I do it every step.

13 Q. Okay.  Can you briefly describe your education and your

14 academic background?

15 A. Sure.  I started out as a mathematic major at t he

16 University of California San Diego.  I was primar ily

17 interested at that time in abstract mathematics.  Found that

18 in my studies of abstract mathematics, that my te aching

19 assistants turned out to be 16- and 17-year-old b oys who were

20 more math geniuses who worked on Navy NSA program s.  So I

21 looked for more of an applied field that I could use it in,

22 got interested in the economics, because that's a  field where

23 you could actually do applied abstract mathematic s in a more

24 applied manner.  I wound up taking the graduate c ourses at UC

25 San Diego in economics which were mathematics bas ed and got a
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 1 second major in economics as well.

 2 From there I went to the University of Rochester to study

 3 with a famous general equilibrium theorist named Lionel

 4 McKenzie; given my mathematical background as wel l, his

 5 program of study that he had there, that seemed l ike a good

 6 place for me to go.  I received a Master's degree  in the field

 7 of applied general equilibrium theory called inte rnational

 8 trade theory.  

 9 And it was while I was there that I met Halbert W hite who

10 was a new assistant professor there.  While I was  there, I

11 became his first research assistant on his resear ch into

12 econometric methodology at the time period when h e wrote a

13 number of what are seminal papers and the most wi dely cited

14 papers in the field of economics today, during th at time

15 period when he was there.

16 I left University of Rochester, I didn't really f inish my

17 dissertation right away, but through a few months  on the road

18 having to deal with some health issues, went and convalesced

19 in San Diego where I worked with Dr. White finish ing my Ph.D.

20 in economics and taught at the department there, and then took

21 the position as assistant professor at the Depart ment of

22 Economics at Johns Hopkins University where I did  my research

23 into econometric theory and taught courses on eco nometric and

24 international trade theory.

25 Q. A little bit more on that.
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 1 Could you describe the focus of your education an d

 2 research that you just described?

 3 A. Well, I briefly touched on this in my backgroun d.  My

 4 particular expertise in economics started off wit h a --

 5 essentially a general interest in economic mathem atical model

 6 building.  I took mathematical and modeling cours es from the

 7 mathematics department at UC San Diego which had segments on

 8 them in economics, so I got more interested in th at.

 9 Particularly went to the study that is the field of

10 general equilibrium theory, which is about not in dividual

11 decisions, but it's more broadly about how these decisions of

12 multiple agents within a decision-making system l ike an

13 economy interact with each other, and on a meta l evel,

14 international trade and how those particular syst ems interact

15 with each other, accounting for the interaction o f the

16 decision from the parties.

17 So, for example, it's not just about how a price might be

18 formulated within individual markets, but how the re are

19 multiple markets and those interact with forming a general

20 price system.  There are elements of that in that  study.

21 Then of course as I describe my expertise in

22 econometrics, I believe I touched on that already , but in

23 particular it's the application of statics and ma thematics to

24 modeling, to analyze the economic and financial p roblems. 

25 In particular, much of what we do within the fiel d of
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 1 econometrics, is try to get a handle and estimate  things that

 2 are not directly observable, such as the impact t hat something

 3 like education may have on earnings, or the impac t that race

 4 may have on job opportunities.

 5 These are areas which are well studied in that fi eld, but

 6 they're not directly observable, what effects are .  You have

 7 to tease out the results through the myriad of a term we heard

 8 in this courtroom already, confounding factors.  That's what

 9 econometrics is specialized in.

10 Q. Have you done research and published articles i n the

11 peer-reviewed literature regarding econometrics?

12 A. I have.  This slide which I prepared here, show s the four

13 articles that I've had published in peer-review j ournals.  At

14 this point the titles of them are rather daunting .

15 Q. And would you summarize your employment since y ou

16 departed from the ivory world of education and ac ademics?

17 A. Yes.  I like to describe myself as a bit of a r eformed

18 academic, because I was involved with fairly abst ract

19 mathematical methodological research and I was es sentially

20 hired by KPMG in 1991 to help them work on figuri ng out how to

21 estimate future asbestos liability as a part of a  retention

22 they had as part of the National Gypsum bankruptc y

23 proceedings.

24 I found that this work was something that I reall y

25 enjoyed tremendously.  I liked being able to appl y the
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 1 analytical skills that I had developed, and a lot  of the

 2 computer modeling, both the simulation modeling t hat I was

 3 doing while I was at Johns Hopkins.  I found that  those

 4 applications worked in this application as well.

 5 I rose quickly through ranks at KPMG to become th e

 6 partner in charge of my own practice called the E conomic

 7 Analysis Group.

 8 I was briefly enticed away from KPMG to try and b ring

 9 more quantitive and analytical methods to strateg y consulting

10 and operational consulting at A.T. Kearney.  Whil e I was there

11 I was approached by a lawyer that I knew regardin g a case that

12 he was working on that was -- which eventually tu rned into the

13 vitamins antitrust price fixing case, which was e ssentially to

14 try and recover from several companies, European companies for

15 domestic companies, such as Tysons and GMC.  Comp anies had

16 been buying bulk vitamins and had discovered that  the prices

17 of those were fixed in a cartel, primarily chaire d by

18 Hoffmann-La Roche.  Hoffmann-La Roche was a big c lient of A.T.

19 Kearney.  So in order to do that work, I was not going to be

20 able to do it at A.T. Kearney and it seemed like a good

21 opportunity to step out and start a firm with Dr.  Lange.

22 Q. Now focusing more on the issues that are before  this

23 court, could you describe your experience in esti mating future

24 asbestos-related personal injury wrongful death c laims?

25 A. I can.  As I mentioned before, I was hired at K PMG to
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 1 figure out how to estimate future asbestos liabil ity as part

 2 of the National Gypsum bankruptcy.  

 3 At that time there had been a number of different

 4 bankruptcies and there was a number of different approaches

 5 that people were taking trying to estimate the pr oblem.  I had

 6 an opportunity working with the team there to sta rt from a

 7 blank slate and work upward from that.

 8 When I arrived there, one of the pieces of resear ch that

 9 the team had already uncovered was from the work that was

10 being done and published by Dr. Nicholson and his  colleagues,

11 and Irvin Selikoff and his colleagues, at the Mou nt Sinai

12 School of Medicine relating to a particular kind of modeling

13 exercise called a microsimulation model that's fa irly often

14 used in a lot of economic areas -- economic field s, to

15 estimate what the future incidence of mesotheliom a would be,

16 based on the historical use of asbestos.  That's an exercise,

17 as I said, it's a microsimulation model.

18 What that meant was, that they would go out and t hey

19 would estimate the populations of people who were  exposed to

20 the disease based on a lot of the research that w e've seen in

21 the science phase that was presented here about t he

22 relationship between the dose of asbestos, to the  incidence of

23 disease, the populations that were studied, and w hat the level

24 of their exposures were.  

25 And Dr. Nicholson and his team -- it sounds like a number
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 1 of those folks who were testifying in here partic ipated in

 2 some of that initial research as well -- put toge ther this

 3 comprehensive model that took estimates of the po pulation

 4 through the 1940s, '50s, '60s and '70s, based on a lot of data

 5 that's maintained by the people like the Bureau o f Labor and

 6 Statistics and others on the size of the populati on that

 7 worked in various occupations.  

 8 They formed estimates of the incidence of disease

 9 associated with those -- well, the incidence of e xposure --

10 excuse me -- the exposure to asbestos within each  one of those

11 fields, based on their understanding of that, and  then put it

12 within a computer model which would statistically  age the

13 individuals through a simulation process.  Where each

14 individual would get a dose of asbestos from work ing in a

15 particular industry or occupation, based on what their

16 research was about how much they would get, it wo uld age them

17 a year.  It would then use actuarial models relat ing to the

18 likelihood of them dying of natural causes, versu s what they

19 call -- this is where the epidemiology part is, v ersus what

20 they would be -- the likelihood that they would d ie based on

21 their sort of cumulative exposure to asbestos and  the length

22 of time that it had been since first exposed.

23 That model was continued to run with additional - -

24 through each one of the individuals within the po pulation

25 throughout time, until the last of them through a n actuarial
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 1 basis believed to have passed away.

 2 They had estimated there were about 27 million pe ople in

 3 that population, for which that was the case.

 4 I took that initial model -- we had coded their i nitial

 5 model that they had when I had arrived.  So I too k that model

 6 and built a more sophisticated computer program m odel version

 7 of that, and doing my own research went and visit ed with

 8 people at -- the researchers of the National Canc er Institute

 9 with Dr. Nicholson himself, with individuals that  we've heard

10 about talked about in this field, Victor Roggli a nd Bob

11 Spirtas and Janet Hughes who have all done

12 research in epidemiology, done research on them, asking them

13 about their understanding of this model and how w ell it

14 performed.

15 At that point nobody had actually tested the mode l in any

16 way.  So for the purpose of using it, it was natu ral in my

17 methodology to test these things.  And I discover ed through

18 the National Cancer Institute, a data source that  would

19 provide a good basis for testing the model.

20 So I built the model and tested it against what i s called

21 the SEER data, which is a cancer research program  to basically

22 accumulate as much data as they can about the inc idence of the

23 disease and various kind of disease.  

24 And one of the disease categories that they devel oped in

25 the '90s was a -- well, in the '80s, was actually  keeping
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 1 track of the mesothelioma diseases that were ther e.

 2 And so this gave a basis of testing the forecasts  of his

 3 model to the incidence of disease.

 4 Now, you don't have direct measure of the inciden ce of

 5 disease in the country as well, only a sample of hospitals

 6 around the country, hospitals which participate i n the SEER

 7 program.  You also have to use a statistical basi s to estimate

 8 what the total incidence of disease is.

 9 This was a fascinating research program that got started

10 there because you have issues of whether or not t he

11 populations where the hospitals are, which are in  SEER

12 program, actually are representative of the popul ations of

13 people with incidence of disease.

14 And when we first started doing the testing of it , it

15 looked like the model gave us on the aggregate ba sis, a pretty

16 good -- estimates of what the incidence of diseas e it was

17 based on what we could tell within the variations  we had, but

18 there were some aspects that didn't line up very well at all.

19 In particular, when you looked just below the sur face a

20 little bit, it didn't line up with the age of the  population

21 of the people who had the disease, versus what th e model

22 predicted which was quite off.  It turned out to be a dataset

23 issue that they were using data from a limited sa mpling.  And

24 by expanding, sort of, from the datasets that we knew of our

25 study of economics, and bringing in more relevant  data we
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 1 could improve that.

 2 But in doing this testing, so on, I consulted wit h

 3 Dr. Nicholson about that.  He raised issues with me that have

 4 become, essentially, topics of essentially 20-yea r-long

 5 research program that I have done.  How much of t he incidence

 6 of disease was related to background.  Because it  was clear

 7 through some researchers that they couldn't find -- as

 8 Dr. Welch mentioned, they couldn't find the occup ational

 9 history associated with the asbestos exposure whi ch was

10 associated with disease.

11 The incidence rates for women were too high, rela tive to

12 the -- their population and the representations i n the

13 populations within the work force.  So that didn' t seem to

14 line up very well.

15 He also had some updates to what he would suggest  that we

16 do with regard to the instance of -- excuse me, t he exposure

17 levels for some of the populations.  He believed,  for example,

18 the exposure levels that they had for the automob ile workers

19 that he put in the original model were too high a nd he gave me

20 an adjustment factor to those.

21 The other thing, of course, was that the populati ons were

22 getting older and the people were living longer a nd it was

23 necessary to expand the model back into the 1930s  to actually

24 capture the populations of people who were not re presentative

25 of the model.  Because this disease -- the other part of this
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 1 research was showing that the incidence of diseas e, and the

 2 increase in risk of the disease was that it was c ontinuing to

 3 grow over the -- as the population -- as people g ot older and

 4 older.

 5 So a number of these features came into the model .  We

 6 decided at that point, we came up with a much bet ter model --

 7 in terms of its comprehensive thing, we had more detail

 8 associated, it was more finely granulated on it.  But it still

 9 left some issues for us, particularly having to d o with

10 background population and reconciling the aggrega te data with

11 the -- what the model predicted at the time based  on the

12 research we knew.  

13 At that point we decided that the best approach t o use in

14 the estimate done there to get a handle on the oc cupational

15 exposure to asbestos was to use the adult males, the male

16 population as opposed to the males and the female s, and that

17 was the basis of the forecast we did on that.

18 That model was -- the work that we did there was -- I

19 talked at that time with folks like Dr. Peterson,  and I know

20 Dr. Rabinovitz has relied on that model as well.  But I've

21 continued to work on that through a research prog ram.  In

22 particular what I --

23 Q. Excuse me.  Does that model have a name?

24 A. Well, it's been called -- referred to as the

25 KPMG/Nicholson model.  I think that's a name that  others have
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 1 given it.  We just called it, essentially, the Ni cholson --

 2 the updated Nicholson model.  But because, I thin k, through

 3 reference that's how it's become to be identified .

 4 Q. So in this case the court will hear about the N icholson

 5 model and some about the KPMG/Nicholson model?

 6 A. Yes.  And then we also refer to what we have as  a Bates

 7 White version of that, which is based on our rese arch, is more

 8 up to date based on the science that we have.  An d in

 9 particular, through this case, we've been able to  expand that

10 model in one important area through that research .  But just

11 to relate back and to continue with that just ano ther minute

12 with the research we did there, back in the 1990s  the issue

13 was not all about mesothelioma.

14 In fact, somebody -- a company like Garlock only had

15 10 percent of its expenditures associated with re solving

16 claims in the 1990s was due to mesothelioma claim s.  

17 The big issue, from a financial perspective on th is, was

18 about things like the nonmalignant claims in part icular.  And

19 that was, at that time at KPMG, a big deal trying  to figure

20 that out.

21 The trouble with that is, that they didn't have a  model

22 like Nicholson did for the nonmalignant claims.  So the real

23 question was, how do you model that process.  Tha t became

24 another area of research that I've engaged in ove r the last 20

25 years.  Which through the course of my work has l ed to some
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 1 interesting discussion -- excuse me -- some inter esting

 2 results that really led us to show the importance  of the

 3 economics in dealing with -- in modeling these si tuations.

 4 At the time when we were doing it there, we were trying

 5 to model it -- at KPMG we were trying to model it  as a

 6 biological process, and -- because these were cla ims that were

 7 essentially the result of prevalence of disease, and something

 8 that could be observed, but they weren't really l eading to

 9 death.  And at least in only a fair small number of cases as

10 near as we could tell, and their numbers were gro wing.

11 And as I worked on matters throughout the 1990s, each

12 time we went and looked at another set of data wi th regard to

13 this, the number of those cases kept growing at a  rate that

14 went up year after year, which was not essentiall y predictable

15 with any kind of a modeling process that we had s een before.

16 So when I started the company at Bates White, I n ow had

17 more control over my budgets, and how I could ded icate some

18 money and effort into doing this research.  And w e put some

19 effort into trying to understand that.

20 One of the things that we uncovered through our w ork,

21 particularly through my work with financial repor ting was done

22 through U.S. Gypsum, which gave us access to work  with the

23 claims data from the Center for Claims Resolution , which had

24 rather detailed data on the sites.  And the sites  in which --

25 they kept track of the sites of where the individ uals came
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 1 from when they made their claims, because they we re a

 2 consortium of about 20, 21 different companies wh o would

 3 divide up the expenditures that they had, both fr om the

 4 defense basis and on the indemnity.  And the way they agreed

 5 to divide the expenditures up had to do with what  they thought

 6 would be the relative share that each one should pay to that.

 7 And in many cases, you know, they had historicall y

 8 used what they had historically paid to the envir onment as a

 9 basis for doing that.  But they kept getting clai ms from new

10 areas that they hadn't seen before.  And on the b asis of that

11 they would understand where the sites were that t he claims

12 came from, and whose products within that group c ame from

13 those sites, and they would use that as a basis.  So they had

14 a detailed database of the sites where these work ers came

15 from.  

16 And we, by looking at that site data, we discover ed a

17 very interesting pattern.  We would see that, you  know, for

18 claims such as the large sites where you could ge t enough

19 claims where you could see the mesothelioma claim s, you would

20 see a relative steady flow of claims that looked like a

21 biologic process.  

22 But the nonmalignant claims you'd see virtually f rom --

23 you look at the time period from where they came from, there

24 would be virtually none and then there would be a  huge spike

25 in the number of these, and then it would go back  down to
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 1 barely nothing and subsequently you'd see very li ttle.  Well

 2 these were the recruiting sites, that -- recruiti ng sites.  

 3 Well then it turns out that what was going on was , there

 4 were companies that were coming about that would go from site

 5 to site, and they would essentially do a -- essen tially a

 6 recruiting site where they would set up a van to do screenings

 7 of the type that Dr. Welch was talking about in h er testimony.

 8 And on the basis of those sites, they would colle ct -- sign up

 9 individuals who would basically form the basis of  all of these

10 nonmalignant claims.  

11 And as that became a business that expanded throu ghout

12 the country, it was essentially a process here --  an economic

13 process was more akin to a gold rush.  You would have

14 businesses develop.  They would have -- they woul d try and

15 find these sites and get these sites before other s would.

16 In some cases they had particular relationships - -

17 particular law firms had relationships with union s in the

18 area, and so they would have particular access to  a particular

19 site.

20 But that process we could track, essentially thro ugh

21 looking at some of this data.  On the basis of th at we formed

22 a new hypothesis about the way in which the nonma lignant

23 claims were generated as an economic process thro ugh this

24 business, in developing this business, as opposed  to a

25 biological process which was more akin to what we  were seeing
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 1 with the mesothelioma claims.

 2 Now the number of mesothelioma claims was increas ing as

 3 well, but at a rate it just looked like we were g etting a

 4 larger and larger portion of the disease out of t he -- that

 5 was a known level of disease.  As opposed to this  process,

 6 which just seemed to be expanding as an economic process.  We

 7 developed the prediction that it would not just b e a process

 8 that would forecast -- that you couldn't just ext rapolate this

 9 process into the future, any more than you could take the

10 incidence of disease from the mesothelioma and th e fact that

11 it was increasing during this period of the '90s,  just

12 continue to extrapolate that into the future.  Yo u needed to

13 understand the underlying process which was gener ating it so

14 you knew what the future pattern was doing.

15 When you do that with a gold rush, you get the ve ry

16 predictable outcome that the gold-rush-type model , the

17 economic model, which was that this would grow at  an

18 increasing rate until you reached a point at whic h there was

19 nothing left to get, and then it would collapse f airly

20 rapidly.  Our research in this area was predictin g that that

21 would be the pattern that would occur.  And in fa ct, that's

22 exactly what happened.

23 In fact, about the time period when we were start ing to

24 do this research, was really at the period where it was

25 reaching its peak.  We didn't know that until sev eral years
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 1 later because the incidence of -- the claims esse ntially

 2 fell -- came after that period.  And we saw throu gh the data

 3 we would get, we'd see where the original recruit ment dates

 4 were -- diagnosis dates were.

 5 Q. When was that, Dr. Bates, when you were --

 6 A. This was in early 2000s.  What was going on in the

 7 background at that time while we were talking abo ut that,

 8 forecasts were being made, models that we were us ing, models

 9 that others were using, were predicting many more  claims into

10 the future.  

11 And in fact, what was going on in the background was,

12 that the number of these cases that were being re cruited was

13 dropping rather precipitously as the sites to whi ch these

14 recruitings that took place became exhausted.

15 So those were a couple of kinds of things that we re going

16 on at the time, and that's part of the research p rogram that

17 we have.

18 Now we've continued to maintain a bit of a resear ch

19 program on this.  In particular, we have basicall y gotten more

20 insight into the relationship between what is occ upationally

21 caused, and what is background mesothelioma.

22 In particular, through some of the discovery -- t he

23 research that we did as part of this case, we wer e able to

24 actually build a better model there and came acro ss

25 epidemiology that allowed us to basically both co mbine, based
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 1 on some research that came about fairly recently,  relating the

 2 relationship between the age of the claimant and type of model

 3 relating age of claimant and the likelihood of ge tting the

 4 disease independent of asbestos exposure.  

 5 So what we have done is used essentially economet ric

 6 techniques which allow us to put both models into  the same

 7 model.  One would be a model -- essentially a Nic holson-based

 8 model with updated research on population, includ ing

 9 populations that Nicholson did not include.  Beca use he had

10 both direct and indirect exposures -- excuse me.  He had only

11 individuals in his work force that were directly

12 occupationally exposed.  He didn't include bystan ders and

13 secondary exposure from take-home things.  He did  not include

14 that in his model.  So, you know, wouldn't expect  it to be

15 giving you the total number that you would expect  of incidence

16 of disease, but you got the background as well.

17 So now we have two competing models about how the

18 incidence of disease could come back.  So we used  an

19 econometric technique to put both of these models  in and fit

20 it to the SEER data, and it has allowed us for th e first time

21 to actually come up with what we think is the bes t estimate.

22 Now, the amount of disease, epidemiological, that 's

23 attributable to asbestos-related occupational -- but more

24 generally actually, anything associated with -- w hether direct

25 or indirect -- associated with the use of asbesto s in the
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 1 United States and how much of it is background.

 2 You know, hopefully this fall -- sometime when we  get

 3 time after this case is done, we'll be able to pu t that

 4 research out for review within the epidemiologica l community

 5 as a whole.

 6 We also have done a lot of work on -- we spent a lot of

 7 money on research in developing models for the pu rpose of

 8 estimating insurance allocation.  

 9 Within this litigation there is a lot of controve rsy over

10 whose insurance policy pays and when.  That comes  about

11 because, of course, as Your Honor's heard, there' s been a --

12 there's a long latency period between when indivi duals are

13 first exposed to asbestos and when they get it.  And when a

14 company has their liability policies over a numbe r of years --

15 and their product liability policies they have ov er a number

16 of years, a lot of insurance law has developed ov er how those

17 policies should all come into play.  Then how muc h each one of

18 them should pay toward any individual who essenti ally was

19 exposed years ago, potentially has asbestos in th em for all

20 those years and gets the disease at some point.  

21 And that has actually turned into a fairly -- a f airly

22 robust field of litigation, having to do with whi ch insurance

23 company pays.  And having those models and Charli e Mullin

24 played a very instrumental role in building those  models that

25 we use at Bates White.
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 1 Q. Dr. Bates, have you published research in the a rea of

 2 asbestos litigation?

 3 A. Yes, well published here in a different sense.  This is

 4 not peer-reviewed publications because there are really no

 5 journals for doing this kind of -- that I'm aware  of --

 6 publishing the kind of research that we've been d oing on the

 7 litigation environment itself.

 8 Q. You're referring to Slide 12?

 9 A. Yeah.  Slide here which I have five publication s.

10 There's a sixth one that I think got left off my resume in

11 2008 that has to do with essentially an update on  the

12 litigation environment, more of putting out just some numbers

13 that -- what we saw about the trends that were go ing on within

14 the environment.

15 But this is a series of papers that's come out of  the

16 internal research that we were doing.  Particular ly started in

17 mid-2000s, after the bankruptcy wave that Your Ho nor's heard

18 talked about here.  It became -- as we were parti cipating in a

19 number of these bankruptcies, became aware that t he rules that

20 were being written into the TDPs were going to cr eate a

21 potentially completely separate compensation syst em, that

22 would basically pay claimants separate from their  tort claims,

23 even though the trusts were set up to cover, esse ntially, the

24 share of the liability that each of these entitie s that had

25 gone through bankruptcy proceedings were set up t o pay.
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 1 So we came up with this rather nice catchy title of

 2 "Having Your Tort and Eating It Too", from one of  the guys on

 3 my staff that came up with that, he was rather pr oud of it, so

 4 we used it.

 5 Q. These titles are at least a little more provoca tive than

 6 your econometric publications.

 7 A. Yes.  Yeah, they are a little different.  These  were put

 8 in journals like the Mealey's publication that ar e more like

 9 commentary that we put out, as a purpose of just disseminating

10 the work that we have done amongst the people who  work within

11 the field of -- work within this litigation -- co mpanies.  And

12 I suspect some of those on the other side of the aisle have

13 read these works as well.

14 And they came out of -- in many cases -- either t he

15 research we're doing or some came out of the cont roversies

16 that -- questions that were raised, hypothesis, i f you will,

17 that were raised in various conferences at variou s times.

18 The one in the middle there is called "Show Me th e Money"

19 actually came out of -- result of some testimony that

20 Dr. Peterson gave, I think back in the Armstrong trial where

21 he was reporting on the amount of money that he t hought

22 that -- he was saying that the Dan Myers was sayi ng could get

23 recovered by individuals in the asbestos, mesothe lioma claims

24 would get in asbestos tort litigation.

25 So we were not able to have that -- get access to  that
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 1 data.  Through a rather spirited debate between m e and a

 2 couple of prominent asbestos attorneys, John Coon ey and Perry

 3 Weitz, about whether or not they would show me th eir data

 4 where they claimed what those numbers were.  And so I had to

 5 do it and try and get a handle on it through indi rect means,

 6 and that's where "Show Me the Money" came from in  that paper.

 7 The first two up there are the last two publicati ons that

 8 we have out, and they were essentially tracking t he changing

 9 and the pattern of naming that was taking place, the evolution

10 of new individuals that were being named, and ess entially

11 their relationship between their tort claims and names of the

12 trust claims that they would have.

13 The first one is in fact a paper that essentially

14 outlined the techniques that Jonathan Guy was ask ing

15 Dr. Gallardo-Garcia about a little bit today, rel ating to the

16 work that Marc Scarcella does and how we can go a bout trying

17 to figure out what the amount of money that an in dividual

18 might recover through a use of site list based on  work

19 history.  So we put that out in a paper in 2010.

20 And in that year we started actually getting --

21 individual companies would start to hire us for t he purpose of

22 seeing if we could help them figure out how much money the

23 individuals would get, and what sites the individ uals would

24 actually have exposures to based on the approved site list and

25 so on.
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 1 Conferences, I've been approached by a few plaint iff

 2 attorneys who asked whether or not we could help them with

 3 doing that work, and then they kind of backed off  and said,

 4 well, maybe it wouldn't be a very good idea given  the work --

 5 who generally hires us.

 6 Q. And speaking of professional conferences and ga therings,

 7 have you been a frequent speaker --

 8 A. I have.

 9 Q. -- to professionals involved in asbestos litiga tion?

10 THE COURT:  Mr. Guy has something.

11 MR. GUY:  Your Honor, maybe this will expedite

12 things.  We have no objection to Dr. Bates being qualified as

13 an expert in his field.  Where we differ is on th e work that

14 he did in his report.

15 So maybe this -- we can short-circuit through all

16 the speaking engagements and everything else.

17 THE COURT:  All right.  We'll let you go --

18 MR. CASSADA:  I'm sorry.

19 THE COURT:  I'll let you proceed how you --

20 MR. CASSADA:  I will take Mr. Guy's cue and move a

21 little bit -- with a little more alacrity.

22 THE COURT:  I'll give you a carrot.  We'll go to

23 lunch as soon as you get him qualified.

24 BY MR. CASSADA:  

25 Q. So you've spoken quite often at a number of con ferences?
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 1 A. I have.

 2 Q. And you have been engaged as a claims expert in  a number

 3 of bankruptcy cases as well?

 4 A. I have.

 5 Q. And are those listed on Slide 14?

 6 A. They are.

 7 Q. And you have been retained to do estimation wor k outside

 8 of litigation in the asbestos area?

 9 A. I have.  Particularly the work -- in addition t o the type

10 of work that we've done here, obviously we're ret ained fairly

11 frequently in matters having to do with due dilig ence, which

12 generally are private because of the nature of th e

13 transactions with regard to those.  So there's no  items listed

14 there.

15 As I mentioned insurance coverage matters.  But w e

16 also -- I testified in front of the Senate Judici ary Committee

17 on the FAIR Act and the viability of the FAIR Act .

18 In that particular case, had found -- was actuall y the

19 expert that came in with the highest number that was being

20 estimated there, primarily because the FAIR Act e ssentially

21 wound up -- would pay a lot of individuals -- we did the study

22 of what the FAIR Act was constructed -- that it w ould pay a

23 lot of individuals who would get lung cancer from  smoking and

24 not from asbestos exposure.

25 And the conditions of the FAIR Act, if you apply them,
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 1 actually, would blow through what was the propose d funding of

 2 it by several multiples.

 3 We also do the work that's been mentioned here in

 4 financial reporting, and included on this list, o f course, is

 5 a company called John Crane, which Mr. Swett made  reference to

 6 in a number of matters here.

 7 Q. Finally, do you have experience in the estimati on area

 8 outside of asbestos work?

 9 A. I do.  We have done a lot of work, just investi gating

10 issues associated with tobacco, though have not p rovided any

11 testimony in that area.  But we've done a lot of research in

12 that.

13 That is where I was an expert in a bankruptcy mat ter

14 having to deal with a little thing otherwise call ed Diacetyl,

15 a company called Chemtura, another product liabil ity issue

16 there.  Diacetyl is the chemical which gives popc orn,

17 microwave popcorn its butter flavor.  I was invol ved with that

18 in Judge Bridges' court up there and have dealt w ith issues

19 relating to silica as well.

20 I've listed up here five bullets of cases that I' ve

21 worked on and made mention of the vitamins price fixing

22 matter, which essentially brought together a numb er of experts

23 there to build, essentially what would be, at tha t point, the

24 first and most sophisticated models for forecasti ng prices

25 that would be in a situation but for the price fi xing activity
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 1 was gone on by a cartel.

 2 These are a number of different matters -- what's

 3 related -- what's common about them is that each one of them

 4 involved a situation where the particular applica tion had

 5 never been used before.  They're an application o f economics

 6 and econometrics to rather large complex problems  with lots of

 7 data associated with them.  And there weren't est ablished

 8 models that said, this is what you do.  Because i t's a

 9 problem.  It's kind of a problem come about, but that's what I

10 and my firm specialize in doing, that kind of act ivity here.

11 MR. CASSADA:  Thank you, Dr. Bates.

12 THE WITNESS:  To be expedient, I won't go through

13 the details of it.

14 MR. CASSADA:  Your Honor, we tender Dr. Bates as an

15 expert in economics, econometrics and asbestos-cl aims

16 estimation.

17 MR. INSELBUCH:  Not wanting to stand between a ju dge

18 and his lunch, I'll defer my questions to cross-e xamination

19 and defer till briefing time, whether or not, wha tever his

20 expertise is, his report and his testimony is sup ported by

21 science.

22 THE COURT:  All right.  We'll admit him as an exp ert

23 in those fields.

24 Take a break for lunch, come back at, I guess, 2: 05.  

25 (Lunch recess at 1:04 p.m.)   
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 1 (Court resumes at 2:04 p.m.) 

 2 THE COURT:  All right.

 3 BY MR. CASSADA:  

 4 Q. Okay.  Dr. Bates, now that you're qualified, I want to

 5 turn to the first charge that you were given, and  that is

 6 evaluating the relationship between Garlock's lia bility and

 7 its settlements.

 8 Did you form an opinion with respect to the relat ionship

 9 between Garlock's historical settlements particul arly during

10 the 2000s and its liabilities?

11 A. I did.

12 Q. What is that opinion?

13 A. The opinion is that Garlock's settlements are m ultiples

14 of its legal liability.

15 Q. Now you mentioned earlier in the day how you ha d drawn

16 from the principles of law and economics.  Can yo u describe

17 what law and economics is?

18 A. Yes.  Law and economics is a field that is actu ally the

19 interaction between law and economics.  It's esse ntially an

20 economic analysis applied to legal issues.  It's a

21 well-established discipline.  There are numerous journals and

22 associations which are essentially both article p eer-reviewed

23 by both economists and lawyers, and got some rath er famous

24 ones at that.  A number of associations, both in the United

25 States and around the world which engage in that discipline.
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 1 Q. And you're referring to the journals and associ ations

 2 enumerated on Slide 18?

 3 A. I am, yes.

 4 Q. Has there been specific research and articles p ublished

 5 in the field focusing on the very issue that you' re addressing

 6 in your report?

 7 A. Yes, it's been well studied and I put four arti cles which

 8 we referenced in my expert report which I listed on the screen

 9 here.  Articles that go back to the time period o f, first,

10 Landes, and then Posner, in the period of early 1 970s.  The

11 Posner article has been cited probably over 1,100  times as the

12 judge -- famous judge on the Court of Appeals, an d essentially

13 a senior lecturer at the University of Chicago La w School.

14 And there's also the articles by Priest and Klein

15 referenced over 2,000 times in articles and books , as well as

16 a couple of other papers in '85 and '96 which we' ll talk about

17 in more detail.  But these are prominent research ers,

18 economists and lawyers who have worked on this ar ea.

19 Q. And George Priest, he's the Yale Law School pro fessor

20 who's actually rendered an expert report for the debtors in

21 this case?

22 A. Correct.  I've read his report.

23 Q. What does the literature tell you?

24 A. Well, there's several things that I'm going to run

25 through in terms of his literature.  I mean, firs t of all, the
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 1 first thing to know is that, essentially that the re is --

 2 Posner, as he outlined in his article in 1973, in  his

 3 "Economic Approach to Legal Procedure and Judicia l

 4 Administration" -- that was a fairly extensive ar ticle -- but

 5 one section of it is on the relationship between liabilities

 6 to settlements, identifying that they're clearly not the same

 7 thing.  And in fact, there's something that is we ll understood

 8 by practicing lawyers for a long time, but writin g it down and

 9 they're engaged in this process of formally model ing the

10 process and describing it in some detail.

11 He lays out in particular that what's important i n

12 determining settlements, is not only the parties'  views about

13 the trial risks and the potential jury awards whi ch are

14 important for understanding liability, but also t he costs can

15 be avoided by settling, instead of proceeding on to trial.  

16 And particular the larger those costs are, relati ve to

17 the potential outcomes of the verdicts, the more important

18 those issues become.  And that's going to be a ve ry key issue

19 here as described through the testimony of Rick M agee and John

20 Turlik.

21 There's also other issues which is not just the h ard

22 costs that matter, there's also issues that the i ndividual's

23 attitudes toward the fact that the legal process takes time,

24 as well.  So a settlement that occurs now matters .  So there's

25 a value to the time saved by going through settle ment instead
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 1 of proceeding through the litigation.

 2 There's also the attitude that each of the party has

 3 towards risk.  A trial outcome is not a certain p rocess in

 4 either party.  It's an uncertain outcome.  Dr. Pe terson

 5 recognized that in his report and described about  the

 6 likelihood of mediating outcome, the risk of tria l when a

 7 plaintiff takes a case to trial.

 8 There's the size of the award.  You run the risk of

 9 either on one side a very large award which has i ts own costs

10 associated with it, or, you know, a -- for the pl aintiff, a

11 very small -- small award.  So there's just the s ize of the

12 award.  It's not just whether you win or not, but  the size of

13 the award matters a lot.  And our study in this r eveals that

14 there's a wide variety of potential outcomes that  potential

15 litigation can have.

16 In 1984 Priest and Klein, I think, wrote some art icles on

17 this.  And in particular they were talking a lot about the

18 difference between cases that went to trial versu s the cases

19 that settled.  And they developed in their articl e, fairly

20 formal model of the litigation decision.

21 And essentially came out with the following quote , which

22 I thought was particularly germane in this issue,  "according

23 to our model, the determinants of settlement and litigation

24 are solely economic, including the expected costs  to parties

25 of favorable or adverse decisions, the informatio n that the
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 1 parties possess about the likelihood of success a t trial, and

 2 the direct costs of litigation and settlement.  F rom this

 3 proposition the model shows that the disputes sel ected for

 4 litigation as opposed to settlement, will constit ute neither a

 5 random nor a representative sample of the set of all

 6 disputes."

 7 That's particularly important for my undertaking here

 8 where I'm attempting to estimate and set out to e stimate the

 9 legal liability of Garlock, based on the data tha t we have,

10 given that we have information on verdicts, and t he history of

11 verdict.  But it's relative to the total volume o f cases we

12 have.  It's a relatively small volume of cases.  

13 This is -- addresses this on Slide 20 here.  But I've

14 also made reference at the bottom, and I do on se veral spaces

15 throughout this, make reference to where in my re port I make

16 reference, and describe much of what I do here in  more detail.

17 Q. Okay.  Turning to Slide 21, does the literature  say

18 anything about whether settlements can occur even  in cases

19 where no liability exists?

20 A. Yes, it does.  This is an area where -- on rela tive terms

21 is more recent -- a discussion about why it is th at

22 settlements might occur in cases where the plaint iff himself

23 doesn't actually have a prospect of having a posi tive outcome

24 of going to trial.

25 There's a lot of discussion within this literatur e on the
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 1 gain theory side on whether or not it even makes sense to talk

 2 about outcomes where the plaintiff doesn't have t he prospect

 3 of a positive outcome, given their cost of taking  the case to

 4 trial or not.

 5 The articles -- the authors in these articles sho wed

 6 that -- particularly the Rosenberg article, as we ll as the

 7 more formal process of how that might occur in th e Bebchuk

 8 article, show that, you know, a plaintiff who has  no chance of

 9 winning at trial, can credibly threaten the defen dant and

10 obtain a positive settlement amount.  And there a re -- some of

11 the dynamics in this case I think, which make tha t a

12 particularly suitable analysis which I'm going to  talk about a

13 little bit later.

14 Basically, what they can extract from that proces s, is a

15 settlement up to the cost of responding, just sol ely to avoid

16 the cost of responding.  And I think you heard, b oth in

17 discussions from Turlik, as well as from Rick Mag ee --

18 Mr. Magee, that these were significant considerat ions for

19 Garlock.  

20 And certainly in my discussions with Paul Grant a t

21 Garrison, as well as the other attorneys who work  with us,

22 that these were significant considerations, given  the large

23 volume of cases they have, the cost that it would  take Garlock

24 simply to respond to the large number of lawsuits  they have.

25 And I think that we'll find that this, for exampl e, drove
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 1 much of the litigation, and the cost of the litig ation in the

 2 1990s in the -- much of the nonmalignant claims.  And we'll

 3 see that it's a very significant role here as wel l for the

 4 vast majority of claims.

 5 Mr. Magee mentioned about the percentage of cases  that

 6 were settled for amounts less than $25,000.  Thes e are cases

 7 that basically are -- clearly fall into the categ ory of cases

 8 that we're talking about here, because any part o f the

 9 litigation at all is going to cost much more than  that as we

10 will see.

11 Q. Now, what does the literature tell you about ho w to

12 evaluate the relationship between liability and s ettlements?

13 A. Well, I think to describe this, it might work b etter if I

14 came down there, if it's all right with you.

15 Q. Sure.  That's permitted.  We've done that in th is

16 courtroom.

17 A. Thank you.  I have to see where I can stand her e where I

18 can both see you and them, try to stand out of th e way a

19 little bit here.

20 Your Honor, we've seen this before.  This was in

21 Mr. Magee's slide, as well as in Mr. Cassada's op ening.  This

22 is part of the equation of what the law and econo mics

23 literature tell you about resolution of the deter mination of

24 settlements.

25 Particularly on the left-hand side of this is ess entially
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 1 the part -- left-hand part of this, these are the  components

 2 which essentially -- in figuring out whether or n ot it wants

 3 to try and settle, versus take a case to trial, i s going to

 4 try and handicap the outcome of taking the case t o trial.  And

 5 on the basis of that, they're going to try and fi gure out what

 6 the compensatory awards are, and what would be th eir share of

 7 this award.  They will take other considerations as well.  

 8 For here we have focused our attention solely on the

 9 compensatory awards part of it.  As well as the l ikelihood of

10 success.  And these parts are essentially what th e literature

11 describes as being the expected liability associa ted with

12 taking a case to trial.

13 So we could expect, for example, if there was -- this

14 compensatory award was perhaps facing the prospec t of $100,000

15 and you had a likelihood of success of 10 percent , then this

16 value here would be $10,000, is what you would ge t.

17 And then here, what we have is, as well, is what the

18 defendant's avoidable cost.  That is, what is it that I can

19 save by settling now, instead of proceeding on to  the case

20 either to trial or through further litigation.

21 Those costs are what I could avoid.  Here those c osts

22 could be things like discovery costs, the actual cost of the

23 lawyers taking a case to trial, experts and so on .

24 As is pointed out by the literature, it clearly m akes

25 sense that the highest amount the defendant would  be willing

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2743

 1 to pay, would be in fact no more than the combina tion of what

 2 it expected to pay from the liability, versus the  avoidable

 3 costs, and that would be the highest settlement o ffer.

 4 Clearly, this is a simplification of some of the costs

 5 because the issues of risk aversion and the issue  of what the

 6 downside could be on a particularly bad outcome c an matter.

 7 But this is a basic description of that process.

 8 Oops.  That was the wrong thing to hit.  

 9 That is only half of the determination of what af fects

10 the settlement.  The other half of the equation i s the other

11 party bargaining on the settlement.  So a settlem ent is

12 essentially the bargain between the plaintiff and  the

13 defendant over settling the case and resolving th e case

14 instead of proceeding on to trial.

15 The defendant -- the plaintiff has his own valuat ion of

16 what the compensatory award would be.  So it has its view on

17 what that could be, and to the extent that they h ave competent

18 professionals on each side, you would think that they would

19 have a fairly good idea of common view of what th at

20 potentially would be.

21 They also have a view of what the likelihood of s uccess

22 would be.  All right.  That matters.

23 But in addition, the structure of settlements in this

24 particular matter is such that we have a differen t component

25 to them.  We also have the fact that for most cas es of this
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 1 type, product liability cases, that the lawyers b y the

 2 plaintiff are paid through a contingency arrangem ent where the

 3 plaintiff has to pay the amount that they pay to their

 4 lawyers, not based on the time they spend, but wh atever the

 5 outcome is they get a percentage of it.

 6 They also have costs that can be avoided by going  to

 7 trial.  Obviously they have to pay their lawyers a contingency

 8 fee whether they settle or go to trial, so that's  not

 9 avoidable.

10 But the costs that could be avoidable are the dir ect

11 costs of going to trial.  The time of delay would  be

12 associated with that.  But in the end, they also have an

13 amount that would be the lowest amount they would  take to

14 settlement.

15 And to the extent that this amount here is less t han this

16 amount here, you would expect there to be a range  over which

17 they would have to bargain to get a particular ou tcome.

18 That's where we bring in, essentially, the gain t heoretic part

19 of this, which is to say, where do you expect to see -- given

20 this range of possible outcomes, where would you expect to see

21 a settlement.

22 And in the simplest example of this, you would ex pect to

23 see a settlement accounting for all the kinds of costs that

24 you have on both sides of the parties, the compet ent

25 professionals on both sides, you would expect to see
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 1 essentially an outcome that is about in the middl e of the

 2 range.  That's what the economic literature predi cts for you

 3 on this.

 4 Q. Let me ask you a relatively obvious question, a t the risk

 5 of being redundant, but what would happen if the defendant's

 6 highest settlement offer were below the plaintiff 's net

 7 acceptable settlement?  What would the outcome be ?

 8 A. That would be a case that would go to trial.  I  can

 9 actually maybe draw a little diagram on the easel  now?

10 Q. Sure.

11 A. Just to illustrate the point.  Do it off to the  side so

12 we have it.  If you think of the equation where w e have the

13 likelihood of success -- and I'm going to put two  axis here.

14 I'm just going to put here the defendant's view o f the

15 likelihood of success for the plaintiff.  And I'm  going to do

16 the same thing here for the plaintiff, likelihood  of success.

17 And if they have common agreement on this -- when  they're

18 both the same, you essentially have a 45-degree l ine.  Because

19 that's where on this, regardless of which they th ink the

20 outcome of success is, as long as they agree on i t, then they

21 would both have the same assessment.  This would be bounded by

22 one -- 100 percent.  That would be here as well, so that would

23 be 100 percent.

24 Now, with regard to most -- the settlements that you

25 would see, because the settlements occur, for the  most part
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 1 you would expect to see these settlements all occ ur,

 2 essentially if I take all the various cases we ha ve as dots

 3 around this line, they would be, perhaps not exac tly on it,

 4 but they certainly would be close.  And we would expect to see

 5 numbers with them.

 6 What happens if essentially their evaluation -- w e have a

 7 combination which is off this mark?  Well, if it' s up in here,

 8 this would be a combination where the defense thi nks its

 9 likelihood -- of the plaintiff's likelihood of su ccess is

10 high, but the plaintiff has a low evaluation.  

11 In that case you're simply going to get an outcom e where

12 the plaintiff basically gets a windfall because t he defendant

13 is going to settle even though the plaintiff does n't think he

14 has much of a chance to win.

15 A case down here, is a case now where the plainti ff

16 thinks he has a higher likelihood of winning than  does the

17 defendant.  And so long as it's far enough, the d ifference

18 between those is enough, this is a case that woul d go to

19 trial.

20 So cases that are essentially a disagreement, and  that

21 comes out of the literature that we had from Prie st and Klein,

22 the literature would be such that these are place s of terms of

23 the likelihood of success that you would expect t o see when

24 there is -- of the cases that would go to trial.  So by

25 definition, in some respects, they are different from cases
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 1 that settle.

 2 Q. So you talked about the importance of avoidable  costs in

 3 determining settlements.  Are plaintiffs' and def endants'

 4 avoidable costs in asbestos litigation the same?

 5 A. Well, there are some elements of them the same,  but they

 6 also have differences between them.  I think I ma de references

 7 to it in the other -- on the prior slide.

 8 Essentially -- we have, essentially, on the defen dant's

 9 side, they pay their lawyers by the hour.  They c an use

10 various combinations of ways to do that, but atte mpts to try

11 and put some arrangement on that is somewhat cont ingent, but

12 it's really hard to do.

13 They pay their attorneys by the hour, and when th ey

14 settle they save all those future costs.  They ha ve those

15 costs through summary judgment.  They have the co sts that go

16 through trial, at trial.  They have costs for app eals.  They

17 have costs to obtain co-defendant contribution.  They have

18 costs associated -- if they're making an appeal, of money for

19 bond, posting bond should they win to try to take  cases

20 through appeal.  That's been an important element  a couple

21 times in trials for Garlock.  They have costs for  experts, and

22 then they have other trial expenses, incidental e xpenses.

23 These last two are costs that they both share, bo th the

24 plaintiffs and the defendants share.  They both h ave experts

25 that they have to pay for out of pockets and they  have other
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 1 trial expenses.

 2 The plaintiffs, on the other hand, don't pay for the

 3 lawyers directly out of -- by the hour.  They pay  the lawyers

 4 whether they settled, and -- or whether they go t o trial, the

 5 lawyers get a percentage of whatever the take is.

 6 They do, however, have perhaps -- I've heard it m entioned

 7 a number of times, they have particular costs, em otional costs

 8 of attending the trial which comes into play here .  Reliving

 9 the experience, in particular, an emotional situa tion, is

10 something that could be taken and should be taken  into

11 consideration.

12 And of course the time value here, which in their  case

13 the time value is the delay in getting paid.  For  the costs on

14 the other side for the plaintiff -- for the defen dant, that's

15 not a cost, because they actually keep the money that they

16 would otherwise lose in the settlement, but they do have to

17 pay the other costs.

18 Essentially, the contingency fee arrangement betw een

19 plaintiffs and their representatives, plaintiffs cannot avoid

20 the lawyer costs by settling, and that's a key el ement of this

21 litigation.

22 Q. Can you describe an example of disparity in the  cost of

23 defendants and plaintiffs in a specific case?

24 A. Yes, I mean, this is an example I've taken from  some

25 actual bills in a case that was provided to me by  Garlock.
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 1 This is a case that has been mentioned in court, I won't

 2 mention the name of it, just simply because of th e privacy

 3 concerns issues.  It's talked to in my report on pages 83 to

 4 91.  This case I got the detailed daily bills for  most of the

 5 costs involved with this.

 6 The blue line -- what I've done with those bills,  I've

 7 constructed -- in fact, gone to the end, figured out what the

 8 total bills are, then going back through time fig ured out how

 9 much they could have saved if they had settled on  that date.

10 So this is a trial that's case had essentially --  was

11 scheduled for trial around this period, and proce eded to trial

12 on the 17th of April, and then concluded several weeks later

13 here into May.

14 So what we're measuring on that side here, is eve ntual

15 bills for the case.  This case settled here, as w as discussed

16 earlier in the hearing.  This case had bills that  were in

17 excess of $500,000.  So on each of these dates, w hat we see

18 from the blue line is how much the defendant woul d have saved

19 by settling on that date instead of going ahead a nd proceeding

20 to trial.

21 Now, I don't actually have the bills for the plai ntiffs.

22 That's not something that was given to me.  But w hat I've done

23 is, to create a constructive proforma is, I've ab stracted from

24 this the part of the bills that are not associate d with the

25 lawyers' time.  So the expert's time and the othe r bills and
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 1 treated them as being the same on both sides.

 2 Because as we've seen through bringing the expert s here,

 3 I don't think there's any particular reason to be lieve that

 4 the experts on one side, that kind of cost on one  side are

 5 different from the kind of costs on the other sid e.  So I've

 6 put that into this equation here.

 7 What you can see then through here at any particu lar

 8 point, I've also listed trial detail, is the amou nt that the

 9 plaintiff -- the defendant could save by settling  it in time.

10 So we have here, essentially, about $50,000 in

11 plaintiff's avoidable costs.  By the way, I have other -- I

12 think evidence that basically indicates that thes e are a

13 pretty good indication of what the plaintiff's co sts actually

14 are.

15 Some of the lawyers for their own marketing conce rn put

16 them on their web sites telling about what the co sts were.

17 They give the outcomes of the trials.  That's one  of the

18 things they give you.

19 So we have here about $50,000 in costs.  We have up there

20 nearly -- somewhere between 550 and even before t he trial

21 starts, about $430,000.  That's about $600,000 to  $500,000 in

22 expense that can be divided up between the lawyer s, the

23 plaintiff and the defendant, rather than taking t he case to

24 trial.  So that starts off with a big pile of mon ey, which if

25 nobody settles is going to get consumed by this.
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 1 Q. Is the contingency fee the only reason avoidabl e costs

 2 are different for plaintiffs and defendants in as bestos

 3 litigation?

 4 A. No, it isn't.  I think as that example showed, there's a

 5 significant asymmetry between the costs.  The cos ts that can

 6 be avoided in this case are much larger for the d efendant than

 7 they are for the plaintiff.

 8 Then there are other elements of this case though  --

 9 these cases which are structurally such that the avoidable

10 costs are different between the defendant and the  plaintiff.

11 I've got two examples of this and how this works.   One of

12 them is the fact that typical mesothelioma claim as we know

13 from talking from the data that we've collected i n this case,

14 as well as our information we have more generally , is over 50

15 defendants on the complaint.  Plaintiff depositio ns typically

16 only include, with one or two for the plaintiff, but the

17 defense attorneys will have multiple defendants t here.

18 If you look through the complaint and look throug h the

19 depositions, you'll see the appearances by the at torneys for

20 the defense side they can go on for pages, they h ave 10, 20,

21 30 of them at times goes on for pages, depending on whether

22 they share attorneys.  Plaintiff only has one or two.

23 There are multiples of costs that will basically be

24 replicated by each defendant who has to go throug h his own

25 expense, and has to be ready to litigate the case  on their
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 1 own.  So they cannot depend and don't depend on t he other

 2 attorneys.  They also have conflicting issues, so  they have

 3 their own attorneys involved with it.  So there i s essentially

 4 a multiplication of the costs on the side of -- t he

 5 defendant's side which is not there for the plain tiffs.

 6 In fact, what that means though is that for the p laintiff

 7 if he has -- if he's litigating against multiple defendants,

 8 the plaintiff can only avoid his future costs of any

 9 significance, if the last defendant is leaving th e case.  If

10 there's other defendants in the case, even if the  Defendant 17

11 settles with the plaintiff, there's still the res t of the

12 defendants that have to go -- the plaintiff has t o pursue.  So

13 they still have their basic litigation costs, eve n though it's

14 settled with that particular defendant.

15 There are also particular docket management rules  that

16 basically can make the cost -- I think even exagg erate the

17 cost asymmetries, particularly when multiple case s are

18 scheduled for trial ad seriatim.

19 I think we had an example of this yesterday when

20 Mr. Finch was up talking about -- he wanted to kn ow who the

21 expert witnesses that Garlock would call on defen se were.  And

22 he wanted to know whether or not it would be only  two of them,

23 in which case he didn't have to prepare for eight  -- create

24 cross-examinations.  

25 Whereas, you know, that kind of example here abou t saving
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 1 time and saving costs works even more in the case  of -- cases,

 2 for example, of a docket like in New York where t hey have a

 3 trial docket and they will place 10, 20 cases ad seriatim.

 4 Though those cases will proceed to trial, the def endant has to

 5 prepare for each one of them.  He doesn't know wh ich day which

 6 one will come up.  Alls he knows is perhaps the o rder in which

 7 they come to trial.

 8 So he will go in the first day and find that in f act the

 9 plaintiff has dropped the first two and he has to  start the

10 third one.  And then they do the third one, and t hen he finds

11 out that he's dropped the next three or four and he has to do

12 the fifth one, and it follows right on the heels of the first

13 one.  So he's put in a position of having to prep are for a

14 greater number of cases than he would, if the cas es proceeded,

15 you know, in a more structured, scheduled manner.

16 So, in particular, the defendant has to pay in th is case

17 to prepare for all trials, all scheduled cases in  the trial

18 group, because they can begin with little notice.   But the

19 plaintiff firm knows which ones they will be usin g.  If

20 they're going to let defendants out, they can tar get the

21 cases, which is what they do.

22 Q. Turning to Slide 26.  Can you describe an examp le of the

23 analysis that you would undertake to determine th e expected

24 outcome of a Garlock case with potential for tria l risk?

25 A. Well, this is a graphic which illustrates the m odel that
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 1 I just described.  We've had the top -- these are  -- I've got

 2 two of these that I prepared.  One of these is fo r cases which

 3 are cases which look like the kind of cases for w hich Garlock

 4 has trial risk.  Those represent, as my analysis will show and

 5 I'll talk about a little bit later, about 5 perce nt of the

 6 cases that Garlock paid in the 2000s.

 7 So this is an example here.  So the type line her e, the

 8 blue part of this illustrates the part of the cha rt that we

 9 showed before with the description of the model w ith the words

10 on it.

11 So the top line is the one that Mr. Magee showed you,

12 which in this particular case we have the example  of a case

13 where there's a potential trial risk of $100,000.   So that's

14 what's illustrated here on this part.  So the axi s here

15 measures the dollar term.  So we have the far lef t-hand part

16 of the model, we have outcome $100,000.

17 So, for example, if we had a $2 million potential  outcome

18 and a 5 percent chance of getting there, we have $100,000

19 potential expected liability.

20 But the cost of taking a case to trial, looks lik e -- the

21 costs looked like, perhaps at the eve of the tria l, of a case

22 that I showed you before, which has the costs of potentially

23 $430,000.

24 So that defendant here, Garlock in this particula r kind

25 of situation, is essentially -- faces the prospec t of -- by
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 1 its evaluation, it has handicapped this situation  as being

 2 $100,000 expected liability.  Trial costs potenti al of

 3 $430,000.  So it basically sees an expectation of  an expense

 4 of about $500,000 -- $530,000 it anticipates to t ake the case

 5 to trial.

 6 The bottom side of the chart here is the range fo r the

 7 plaintiff.  The plaintiff, what would be an accep table

 8 plaintiff -- to the settlement -- the settlement to the

 9 plaintiff.

10 Well, clearly they wouldn't mind having any amoun t out of

11 here.  But what's the lowest amount they would pa y?  Well, if

12 they have a common expectation of getting $100,00 0 potential

13 outcome.  Well, that individual plaintiff basical ly looks at

14 the prospect of getting, you know, $100,000, plus  it has

15 $50,000 avoidable costs associated with this.

16 So it has -- since it's basically going to get, o ut of

17 this, if it has a 35 percent contingency rate, it 's basically

18 going to get this amount, which is $100,000 in ou tcome, it's

19 going to have to pay $35,000 to the lawyer.  It's  going to

20 have $65,000.  If it cost $50,000, either between  hard costs

21 or between emotional costs or some combination of  them, it

22 really only faces a prospect here of about -- tak ing the case

23 to trial of about $15,000 as an outcome for this kind of case.

24 The model, however, would tell you that there's t he range

25 here between what is the plaintiff's minimum acce ptable

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2756

 1 amount, which is around $15,000, up to the defend ant's maximum

 2 amount, which is about -- over here, which is som ewhere in the

 3 neighborhood of $530,000.

 4 So this is the settlement range.  This is what th ey are

 5 bargaining over.  In the literature that's someth ing they

 6 would call the core.  So we're bargaining over th is amount.

 7 And where in that range will they come out.

 8 Well accounting for the contingency rate that the

 9 plaintiff has to pay if he gets a settlement, you  would get an

10 expected settlement out of this which is about $3 30,000.  It's

11 not literally in the middle of this range, becaus e you really

12 have to account for the middle of the range betwe en what the

13 plaintiff would gain, versus what the defendant w ould have to

14 pay, and split the difference between them.

15 When you get that amount here, it's about a $200, 000 gain

16 to each to settling at $330,000, instead of takin g the case.

17 It's a $200,000 gain to each, to settling the cas e.  And it's

18 at $330,000 instead of proceeding to trial.

19 Q. Turning to Slide 27, can you describe an exampl e of the

20 analysis of the expected settlement outcome of a Garlock case

21 with no trial risk --

22 A. Yes.

23 Q. -- one which requires some expense to obtain a dismissal?

24 A. Correct.  So as we saw in the case that we had there,

25 even if -- the example where I gave of the trial case.
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 1 Suppose that the plaintiff had no prospect of win ning that

 2 case but it cost the defendant $65,000 on average  to take the

 3 case through to trial to prepare.

 4 In that case, even though the plaintiff has no ch ance of

 5 success at trial, if it can force Garlock through  essentially,

 6 just if you will, delay, and if Garlock wants to get out of

 7 the case, and it has to go through the discovery to prepare

 8 for the case, this might be the case.  After all,  the outcome

 9 of the case is not simply dependent on -- it does n't just

10 happen.  The outcome of the case is dependent on how much

11 Garlock prepares, as well.  

12 So the plaintiff has a chance to observe whether or not

13 Garlock actually does much to prepare through the  litigation

14 process, the competency of its attorneys and so o n.

15 So Garlock has to prepare, and if it faces the pr ospect

16 on average of about $65,000 to litigate to the po int where it

17 is clear to both parties, and clear to some other  outside

18 agent, such as the judge, that they're going to g et out of the

19 case so it doesn't have to spend anymore beyond t hat, then in

20 that circumstance, the plaintiff obviously be wil ling to take

21 anything to settle that case, but the expected ba rgain out of

22 this is again, taking account of the contingency rate here,

23 you expect it to be somewhere in the neighborhood  of splitting

24 this amount, if you count contingency rate as an expected

25 outcome of about $37,000 as being the expected ou tcome.  This
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 1 is what is typical for 95 percent of cases which Garlock

 2 settled in the 2000s.

 3 Those costs were a lot less in the 1990s, as we s aw from

 4 John Turlik, from his description of what's gone on here, as

 5 well as Mr. Magee.  In the 1990s the plaintiff wa s putting on

 6 the case against the insulation contracting compa nies as

 7 defendants in the tort case, identifying them and  putting on

 8 the case for them.

 9 Generally Garlock would face the cost prospect of  simply

10 taking the case through deposition, doing an init ial workup to

11 find out that it really faced little prospect of taking the

12 case farther and beyond in the litigation, and wo uld be

13 sufficient to get it out of the case in many case s.  And as a

14 basis of that, it really faced the prospect of so mewhere

15 around 5-, $6,000 in cases -- for most of the cas es that it

16 faced.  And on the basis of that, you would expec t to see an

17 outcome somewhere in the neighborhood of about 3, 000, to

18 $3,500.

19 Going through the bankruptcy wave, however, the

20 plaintiffs stopped -- as we heard from testimony here --

21 plaintiffs stopped educating or espousing the ins ulation

22 companies as the source of their exposure.

23 They, essentially, in many cases, would continue to

24 describe them in the depositions.  But in many ca ses Garlock

25 had to do the work instead, as described by the p laintiffs as
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 1 what is the obligation of Garlock to do in the ca ses when the

 2 plaintiff no longer would do that.

 3 And it's the cost of doing that work that matters .

 4 That's the cost that basically drives the cost to  Garlock up

 5 of defending these cases and taking to the point where it has

 6 established enough of the discovery record, and e nough

 7 litigation that it can actually face the prospect  of

 8 establishing that it has no liability in the vast  majority of

 9 the cases that it faced.

10 That increase in cost is approximately from a few

11 thousand dollars, basically almost $60,000 on ave rage increase

12 in cost, which had a tendency -- I've been throug h the model

13 as we would expect to see the average settlement rise from

14 somewhere in the neighborhood of 3-, to $4,000 to  nearly

15 $40,000 to pay on these kinds of cases.

16 Q. Could you describe your evaluation of the reaso ns

17 Garlock's settlements increased from the 1990s to  the 2000s?

18 A. Well, I can.  First here, this is a chart which

19 essentially shows the changes that took place bet ween the

20 1990 -- this is my analysis of where they were.  Did you have

21 the pointer?  I'll use that instead of standing u p in front of

22 what we have.

23 So this is a table of numbers.  So let me take yo u

24 through it a little bit.  This is the application  of the model

25 to the analysis of the settlement data of Garlock .  I covered
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 1 this in my rebuttal report on pages 67 to 73.

 2 Q. We're on Slide 30 now.?

 3 A. Yes, this is Slide 30.

 4 Essentially I divided the cases into two categori es.

 5 It's a slightly different division than Mr. Magee  used in his

 6 analysis, and it's a slightly different analysis that I did in

 7 my affirmative report in that I segmented the cas es slightly

 8 different.  And that's the result of some of the work I've

 9 done in between doing the rebuttal report and doi ng the

10 analysis of settlement data which revealed that t his division

11 was a useful one for this purpose.

12 Put the top part here refers to the 95 percent of  cases

13 for which there is no trial risk to Garlock.  And  I'll show

14 you the analysis by which I determined that.

15 That represents in both cases, like I said, the v ast

16 majority of cases.  In the pre-2000 period, there  were nearly

17 6,000 of those cases.  They settled on average $3 ,300.

18 Garlock saved on average about $5,600.  And it ha d little to

19 no trial risk, not detectable.  I don't want to s ay it's zero,

20 because statistically we can't actually measure i t at zero.

21 It measures at zero, but it could be marginally a bove that.

22 The tests I've shown that it does not -- the anal ysis

23 I've shown that it does not have to be much above  zero.  In

24 fact, it could be .03 percent, unable to detect i t through

25 this amount of data.  But, so it really would hav e to be very
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 1 small indeed for us to not be able to detect it.

 2 For those cases, the cost of defending -- essenti ally the

 3 average settlement went from $3,300 up to $37,000 .  We had,

 4 again, vast majority of these cases -- these are,  by the way,

 5 are only the paid cases of Mr. Magee and his anal ysis which

 6 included zeros in it.  For this analysis I only h ave just the

 7 paid cases.

 8 That is equates to -- as I showed you before -- a n

 9 increase from 5,600, to $65,000.

10 What this part of this is, these are the 5 percen t of

11 cases for which they are detected actual trial ri sk to Garlock

12 through the settlement data.  That represents two  to three

13 dozen cases per year.  These are the cases that G arlock paid

14 attention to.  That's what the focus of the attor neys on the

15 defense.  It's what preoccupied the time of Mr. T urlik, Mr.

16 Magee, Mr. Glaspy, Paul Grant.  Their time was do minated by

17 dealing with these cases.  

18 And in particular, going through the bankruptcy w ave,

19 several things occurred to them.  First of all, t heir trial

20 costs that they faced went from $63,000 on averag e prior to

21 the period of 2000, up to an estimated average of  over

22 $430,000.

23 Now this is the amount that they saved, relative to the

24 amount that the plaintiff saved.

25 So this is not absolutely a number that -- and I can
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 1 clarify that, but discussed in my report -- it's actually the

 2 amount over and above what the plaintiff saved in  cost by

 3 settling instead of defending.

 4 However, it wasn't just an increase in settlement  -- in

 5 defense that drove the increase of the average se ttlement

 6 which went from $36,000 to $335,000 for this case .  It

 7 actually was also a mixture of two other factors.   

 8 Part of it was an increase in trial risk.  So for  these

 9 cases I detect a trial risk that is in the neighb orhood of

10 about 7 percent.  So in that settlement model tha t I had over

11 there, the liability likelihood from the plaintif f was about

12 7 percent for this 5 percent of the cases.

13 And the aggregate expenditures, the net potential

14 award -- the total potential award, not net -- to tal potential

15 award was $2.1 million.  Now that's not Garlock's  share,

16 that's the total amount of the verdict potential on the case.

17 Garlock would share that amount if it went to tri al if there

18 were other cases and there would be offsets again st that if

19 there were settling parties, as there usually wer e.

20 Going from the 2000s to the period -- from the 19 90s to

21 the 2000s, Mr. Magee described for you the risks they faced,

22 and the settlement data reveals that as well.  Th ey increased

23 from 7 percent on the trial risk cases, to approx imately

24 17 percent.  So there was nearly two and a half p ercent -- two

25 and a half fold increase in the liability likelih ood going
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 1 from the 2000s -- from the 1990s to the 2000s.

 2 At the same time there had been an increase in th e

 3 potential verdict amounts.  That's been an intere sting study

 4 to understand why that occurred.  And there's bee n some

 5 hypotheses, various publications on why that amou nt increased.

 6 But it definitely took a distinct step-up from th e 1990s to

 7 the 2000s.  

 8 My hypothesis being in one hand, that could simpl y be the

 9 result of essentially what amounts to  Daubert revolution

10 across the country.  That cases had to be more be tter prepared

11 and they were better presented.  It could be a se lection of

12 which cases actually went to trial.  Both of thos e have had

13 ramifications for this litigation.

14 The scope of understanding why that step-up occur red, but

15 it was beyond the scope of what we did here.  And  we simply

16 accepted it for the purposes of our analysis that  the step up

17 did occur as we measured.

18 So those are the changes that we have -- I have f igured

19 out by using the settlement data and the model be tween

20 relationship between liability and settlement.

21 Q. Let me ask a question.  I'll let you keep contr ol of that

22 for a little while and I want it back.  

23 But how do you know -- I mean what's the analysis  that

24 you undertook to determine the variables that you  described on

25 Slide 30?
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 1 A. Well, there's a distinctive pattern on part of the

 2 elements of the settlement model -- of the model that helps us

 3 understand and figure out which part is which.

 4 And so remember, this was the model here, again, which we

 5 developed for use of this purpose, and over here we have this

 6 amount here, which is the compensatory share amou nt.

 7 So what we can figure out what that model is.  We 're

 8 trying to figure out how much of it is represente d by the

 9 parts here in the blue boxes, versus how much of it is

10 represented by what's in these boxes, the avoidab le costs.

11 Well, the point about this part over here is that  we know

12 that these amounts here, particularly these amoun ts here, are

13 distinctly affected by the age of the claimant.  Damages are

14 affected by the age of the plaintiff.  Whereas th e costs that

15 they face and they avoid are not affected by the age of the

16 plaintiff.

17 So what I have here is show you a graph of how th at

18 pattern is.  This is our estimate of what the pot ential

19 compensatory damages would be for current claiman ts.

20 So to construct this, we use -- and I'll talk abo ut this

21 a little bit more later.  But we used observation s on verdict

22 amounts related to the various claimant character istics, and

23 particularly the age.  And a pattern that comes t hrough in

24 this data quite strongly, is that these verdict a mounts, the

25 potential verdict amounts as Mr. Magee mentioned,  varies
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 1 strongly with age.  There's a lot of variation be tween them.

 2 But the pattern related to age is a very strong m easurable

 3 factor.

 4 Well, the costs that are avoided, don't vary by a ge.  How

 5 much it costs to bring a case to trial and prosec ute it, don't

 6 actually vary by the age of claimant.

 7 So knowing how much the settlements vary by age, as

 8 distinct from how much they don't, basically know ing how much

 9 the verdicts move by age, versus the fact that th e defense

10 costs don't, allows me to tease out through the e conometric

11 analysis, how much of it is attributable to the p ortion on the

12 left, which is due to the compensatory expected d amage award,

13 versus how much of it is due to the defense costs .

14 Q. You're now on Slide 33?

15 A. Yes.  Slide 33.  So I told you about the two se gments of

16 the way I segmented the data.  In the 2000s that segmentation

17 where you get the 95 percent, not 5 percent split , occurs at

18 about $200,000.

19 Now there's described in my report the analysis o f how I

20 came up with that $200,000, so I'm going to show you the

21 result of that here.

22 But how I came up with that $200,000 award is a m atter of

23 several different steps which I tested on some hy potheses.  I

24 used statistical measures which gave me a reliabl e measure of

25 the breakpoint between the values for which I saw  phenomenon
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 1 of this kind, and the ones where I don't.

 2 What I see here though is, here's a chart which s hows you

 3 what the average settlement is by age for claiman ts who settle

 4 their claims for less than $200,000.  Down here w e have the

 5 average for the claimants who are less than 56 ye ars of age.

 6 And up here are the ones greater than 86.  And th is just gives

 7 me the average amounts.

 8 Now the actual data on this looks a lot like the other

 9 chart we had in terms of it being a lot of indivi dual points.

10 After all, there's about 6,000 of these points he re.  So I've

11 summarized it by these blue bars with just an ave rage in each

12 one of those age pins that I have here across thi s.

13 Q. Before you go to the next slide, in the middle of the

14 graph there it says, "age coefficient and confide nce

15 interval".

16 A. Right.

17 Q. Can you describe what that is?

18 A. Right.  So what I did with regard to all of tha t data is,

19 I estimated the regression relationship, again, c ontrolling

20 for the other factors in the data, like what stat e they

21 belonged to, and whether or not the individual wa s alive or

22 dead at the time the case was filed.

23 I estimated what the impact of age would be on se ttlement

24 amount through the regression analysis.  It came back and said

25 that the pattern of what it found numerically was  measured
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 1 at .04 percent.

 2 Remember what I said -- I don't know if I said it , but

 3 for the verdict amount, that amount declined at a  rate of

 4 4.5 percent per year of increase in age.

 5 So this picture here declines, this curve here de clines

 6 at a rate of about 4.5 percent per year.

 7 Q. You're referring to Slide 32?

 8 A. Slide 32, correct.  Whereas on Slide 33, when I  fit the

 9 age coefficient, if I estimate the same regressio n, I get the

10 red line.  Which to your eye is as flat as it can  possibly be.

11 In fact, that number is 0.4 percent, is through t his measure

12 here, this confidence interval tells you that it' s

13 statistically no different than zero.  Zero is in  the middle

14 of this.  It says it could be potentially a small  -- an

15 extreme basis of minus .3 percent, as high as .4 percent, but

16 it's centered on a number that is vanishingly clo se to zero.

17 So what it's telling me is, age has virtually no impact

18 on the settlement values below this amount.

19 What that tells me through the model, is that the se

20 claims are settled without concern for the left-h and box of

21 expected liability.  They're settled for the purp ose of

22 avoidable costs.  Which -- because otherwise you would see the

23 impact of the average compensatory amount, and th e fact that

24 the impact of age would have on that.

25 Q. Did you also look at settlements greater than 2 00,000?
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 1 A. Yes, so that's the other part of the analysis.  So I've

 2 done the same thing here for 5 percent of claims greater than

 3 $200,000 in the 2000s.  Prior chart, Chart 33 act ually had

 4 amounts that were equal to 200,000.  This is for the amounts

 5 that are above $200,000.

 6 And I've put the flat line on here which is just to show

 7 you that you can clearly, even to your eye, you c an see that

 8 there's a distinctly upward pattern on this.

 9 So clearly the idea -- it's obvious here that it must be

10 some impact on this data coming through the impac t of age on

11 the settlement amounts, and the mechanism which t hat occurs is

12 through the expected compensatory damage amounts.   If I, in

13 fact, ask the question of, would this be all thro ugh the

14 verdict amounts?  

15 Well, what I put on here is a yellow line which h as this

16 curve on -- has exactly the same slope, with the same decrease

17 as the verdict, that is four and a half percent p er year.

18 So this would be the settlement pattern you would  expect

19 to see if concerns for liability were the only co ncerns.  So,

20 as I said here, all liability, no cost.

21 If cost paid no consideration or cost was a trivi al

22 amount of the considerations for settling these c ases, you

23 would expect to see the pattern for these cases c oming down at

24 a rate that was similar to what we have from the verdict

25 amounts, which we do not see.
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 1 Instead, what we see is as shown on this graph, i s a

 2 curve -- and by the way, this black line is a cur ve.  It is a

 3 combination of what would look like in this blue one there.

 4 But this is the result of a particular regression  in forms

 5 called Longman (phonetic) area of regression, of the

 6 settlement data for the amounts above $200,000, c ontrolling

 7 for the jurisdiction as well as the life status o f the

 8 individual.

 9 It gives us here as we see -- as reference to the

10 coefficient.  It shows that the data declines -- the

11 settlement data, the pattern of the data reveals a decline in

12 settlement average of slightly less than 1 percen t per year,

13 for each age of increase.  And that we know from this

14 confidence interval that we believe that is stati stically

15 different from zero random chance, doesn't play v ery much of a

16 role.

17 That particular line comes about, which matches w ith this

18 data, when I have -- within that data -- within t he model that

19 I created with all the settlement data that I hav e, about a

20 17 percent likelihood of success for the plaintif fs in this

21 5 percent of cases, and net avoidable costs betwe en the

22 plaintiffs and the defendants of about $430,000.

23 So it gives me the mixture, the econometrics give s me the

24 mixture between how much of it is due to the expe cted

25 liability amount, versus how much of it is attrib utable to the
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 1 avoided costs.  And that's how I figured out the relationship

 2 between the change that took place.

 3 And the test that we did was, we literally took t his a

 4 step farther.  We took the settlement amounts tha t we had from

 5 the 1990s, we essentially modeled the increase in  the verdict

 6 amounts as what I showed you on the chart, increa se in this

 7 liability percentage is an increase in the cost, run them

 8 through the model and predicted, and we get the p attern that

 9 looks -- you cannot distinguish the line that I g et from that

10 from the line I get from the regression.  It lays  dead on top.

11 Q. Thank you.  Now, were your conclusions consiste nt with

12 the litigation experience that we heard Mr. Magee  and Mr.

13 Turlik describe yesterday and last week?

14 A. Very much so.

15 Q. Okay.  I would like to turn now to the second t ask that

16 you were given, that's to estimate Garlock's asbe stos

17 liability.

18 Did you in fact estimate Garlock's liability for pending

19 and future claims?

20 A. I did.

21 Q. Now, would you explain the assumptions you were  given and

22 undertaken in your estimation work?

23 A. So we've written them here on this slide.  This  is

24 verbatim the assumptions that were given to me by  Mr. Cassada

25 and the others at Robinson, Bradshaw.  They gave me -- under

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2771

 1 the assumption they were giving me, they said est imate

 2 Garlock's asbestos liabilities as -- defined as G arlock's

 3 share of jury awards taken to final judgment for current

 4 Garlock mesothelioma claimants and individuals di agnosed with

 5 mesothelioma after the petition date, assuming --  and then we

 6 had three assumptions here on Slide 38.

 7 The first one was to assume that all individuals who

 8 allege direct or indirect contact with Garlock's

 9 asbestos-containing products proceed to trial and  final

10 judgment.

11 That is, act as if you are handicapping each one of these

12 cases as if they went to trial in a manner that w ould be

13 similar to what the lawyers would do in estimatin g the risk of

14 taking the case to trial.

15 In addition, he asked me to assume that the court s do not

16 exclude the plaintiffs' or defendants' causation evidence

17 under the Federal Rules of Evidence associated wi th  --

18 generally  called  Daubert, or other similar rules of evidence

19 governing the admissibility of expert testimony.

20 So if the defendants in many of these cases chall enged

21 the plaintiff's evidence on these cases.  And so we've assumed

22 for purposes of this analysis that those rules ar e not

23 excluded.  Because in fact the cases that go to t rial where

24 the plaintiffs win are in fact cases where this d idn't occur.

25 And finally the courts and juries have access to all the
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 1 information that the individuals or their counsel s have or can

 2 reasonably obtain regarding the individual's asbe stos

 3 exposure.

 4 So this isn't saying they know everything there i s to

 5 know about their exposure, but all the evidence t hat there is

 6 about what their exposure is.  What is known or r easonably

 7 known by all the parties, both from the defense s ide as well

 8 as the plaintiffs, are under consideration by the  parties who

 9 are adjudicating the liability.

10 Q. Okay.  So how would you describe the first two

11 assumptions?  Would those be assumptions against interest?

12 A. Well, I mean, I think that, you know, the cases  which

13 proceed to trial, as far as I'm aware, all the ca ses that

14 proceed to trial -- in fact when I asked the atto rneys who

15 defended the cases for Garlock, are they ever awa re of a case

16 Garlock went to trial in which the plaintiff did not allege

17 exposure, either direct or indirect contact?  The y kind of

18 looked at me funny.  What do you mean, of course they had to.

19 That's the basis for the trial.  They have to be saying that

20 they were exposed to the product.  These are prod uct liability

21 trials in which Garlock's exposure was -- exposur e to

22 Garlock's products was relevant.

23 The second one -- well certainly I don't think --  it

24 certainly would be against interest from the stan dpoint of

25 Garlock and the debtor here.  If that rule was to  be applied
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 1 and applied to all these cases then the liability  would be

 2 zero, so.

 3 Q. And we've heard criticism lobbed -- lobbied -- or lobbed

 4 from our adversaries that assumption three is som ehow assuming

 5 the perfect world?

 6 A. No, it's not a perfect world.  Essentially here , in the

 7 way -- particularly in the way we're going to imp lement it.

 8 It's what do individuals actually know, or the co unsels

 9 actually know about these cases.  And particular,  it's derived

10 from the data that is provided as discovery in th is case about

11 what individuals know about -- typically know abo ut the

12 products in which they were exposed, and the name s of those

13 companies or the brands.

14 Q. Okay.  Did you reach an opinion regarding Garlo ck's

15 liability for the pending and future claims?

16 A. I did.

17 Q. What is it?

18 A. In total, I reached the opinion that the liabil ity --

19 legal liability of Garlock's as defined above, wa s -- for

20 pending claims is less than $25 million.

21 That the future claims valued at two and a half p ercent

22 inflation rate from now until the last claim, wou ld be less

23 than $160,000.  That the total amount of those ta ken together

24 is less than $185 million.  And discounting at a 3 percent

25 real rate, which gives you a discount rate of 5.5 7 percent,
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 1 given the two and a half percent inflation rate, which would

 2 be 3 percentage -- 3 percent above that when comp ounded, gives

 3 you 125 -- less than $125 million.

 4 And I believe that in fact the actual amount is

 5 significantly less than $125 million, though we c an't

 6 precisely estimate how much.

 7 Q. So why do you render your estimation opinion in  terms of

 8 less than a number?

 9 A. Well, as I just said, it's because I believe, b ased on

10 the way we did the calculation here, based on the  trial

11 amounts and trial results we have, that the actua l liability

12 likelihood is less than what you would get by app lying the

13 trial amounts, and the trial likelihood outcomes to the

14 results as you saw from the analysis I did of the  settlement

15 data which was not used as the basis of the estim ates in the

16 original case.

17 Q. Okay.  And would you explain how you came to ch oose the

18 2.5 percent inflation and 5.575 discount rate?

19 A. These are amounts -- these issues having to do with what

20 the inflation rate and what the discount rate is,  as though I

21 have an understanding of these things as an econo mist and

22 have, you know, been -- familiarity with the kind s of

23 economics that underlie them.  That's not my part icular field

24 of study, though I do understand the relationship  between them

25 and what it needs to be.
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 1 For my purposes, giving the benchmarks I used ess entially

 2 what CBO used for its long-term estimates of infl ation and

 3 discounting.

 4 Q. Are those rates that have been commonly used in

 5 estimation before?

 6 A. They are.  They are.  And the various estimates  we do, we

 7 have individuals have asked us and gives us diffe rent interest

 8 rates to use in different contexts.  For example,  in some

 9 business context to transactions context, a weigh ted average

10 cost of capital is something that's asked to use.   A

11 particular situation associated with trusts might  have a

12 different set of numbers, a different set of infl ation rate

13 they use based on return of assets they would hav e.  It

14 depends somewhat on the purpose of what the numbe rs are being

15 used for, which ones you would use in this contex t here.

16 So these particular are liability estimates.  The y're not

17 estimates associated with expenditures.

18 So as an expenditure estimate, you would expect t hat an

19 expenditure estimate you probably would have prob ably a higher

20 discount rate that's more something akin to what the capital

21 costs would be to the party who is doing the expe nses.

22 This is an amount that's a liability estimate.  I t's not

23 an expenditure estimate.  And the more appropriat e amount is

24 more like the -- relatively the long run view of the relative

25 value taking into account expected growth and so on, which
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 1 would be somewhere in the neighborhood of about a  3 percent

 2 real rate.

 3 Q. Before we discuss the bases for your opinions o n

 4 estimating the liability, I would like you to foc us for a

 5 moment on the estimation work that you did for En Pro's

 6 financial statements prior to the bankruptcy case .

 7 And we've talked some already about the relations hip

 8 between settlements and liability.

 9 Can you explain the difference between that work,  the

10 financial statement work and the estimate you pre pared for

11 Garlock in this case?

12 A. Yes, I mean, I put this here, I've done a littl e bit of

13 adjustment to the basic model that we described o n this Slide

14 40 here.  This is referred -- parts of this is de scribed --

15 well, this part of it is not described in my repo rt, so it's

16 really talking more about the model in general.  So I don't

17 think reference to the bottom actually applies in  this

18 context.

19 So you think about this as being two distinctly d ifferent

20 parts of the model that we laid out here, relatin g settlement

21 amounts to expected liability.

22 In particular, when we were doing financial repor ting, we

23 are concerned about Garlock's settlements, and in  some context

24 in other financial reportings, not just their set tlements, but

25 also the explicit defense costs.
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 1 But in the case of what we did here, we're intere sted in

 2 these settlements plus the -- and in some context  for

 3 financial reporting, you would be concerned about  how it runs

 4 through the insurance and the recoveries for the insurance

 5 which we didn't do in this context.

 6 So we're estimated -- here we're interested in th is part,

 7 which includes the amounts that Garlock would pay , not only to

 8 cover its liability, but the amounts that it woul d pay to

 9 avoid having to pay larger amounts for -- associa ted with its

10 costs.

11 So based on the settlement strategy that Garlock pursued,

12 it defines, given an expected liability which my understanding

13 from the attorneys here at Robinson, Bradshaw was  the allowed

14 amount claims under the Bankruptcy Code which is the

15 liability.

16 This amount here, which is the settlement amount includes

17 and is impacted by the defendant's -- plaintiff's  avoidable

18 costs and the net impact of those on the settleme nt amounts

19 themselves.

20 So we were focused over here.  This is the data w e have.

21 Whereas in this case we've been focused on this a mount here.

22 These are two distinctly different amounts.  They  have a

23 relationship to each other that comes through the  relationship

24 between costs, which in this particular case is o ne such the

25 settlements -- given the pattern of the way the c osts work
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 1 here, the settlements are multiples of what the a ctual amount

 2 is from the liability standpoint as we've measure d it.

 3 Q. Okay.  So the bottom line is, that in doing fin ancial

 4 reporting work and the estimation you've done in this case,

 5 you are estimating two different things?

 6 A. Two very -- well, two distinctly different but related

 7 common things.

 8 Q. Now let's turn to your estimation work in this case.

 9 Would you describe what you are measuring in this  case?

10 I believe you just did that.

11 A. Well, we're focused on this amount.  So what we 've done

12 is, we've proceeded through the data that we've a ccumulated in

13 this case, as well as other data that we have, to  estimate

14 each of these components to come up with the esti mated

15 liability.

16 Q. So we're on Slide 41 now, and does this describ e the

17 components of your estimation model?

18 A. It does.  The schematic now, we brought out the  parts

19 that have to do with the schematic of the model, just the

20 parts -- focus on the compensatory award and the plaintiff's

21 likelihood of success.  So I'll address each of t hose in turn.  

22 Particularly, the compensatory awards are actuall y made

23 up of the economic damages in compensatory awards , which are a

24 combination of -- excuse me, the compensatory awa rd which are

25 made up of the economic damages, the noneconomic damages,
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 1 minus the co-defendant's shares, minus trust shar es and

 2 offsets.  So we have these pieces that we have to  address.

 3 In addressing that, we need to know what the tota l --

 4 what the economic damages are.  How we get a hand le on what

 5 the noneconomic damages are, which are the part o f this which

 6 is perhaps the most nebulous.  The number of part ies sharing

 7 the liability.

 8 Then within that, we need to account for the way in which

 9 the state laws in various jurisdictions would app ortion that

10 liability amongst responsible parties.  Particula rly what

11 matters in this context here is the way they woul d treat trust

12 shares as offsets coming out of trusts as disting uished from

13 tort co-defendants.  Those get treated in differe nt ways,

14 depending on what jurisdiction you would be in.  We take

15 account of that.

16 Q. Now, go ahead -- I'm sorry.

17 A. I was going to say, I was just going to run dow n the list

18 here, which is, we have the issue of the other pa rty's

19 offsets.  We're going to talk about, as well, est imate how we

20 get a handle on what the liability likelihood is.   The judge

21 has seen some estimates in Mr. Magee's slides alr eady about

22 the relative liability likelihood as we saw from the trial

23 outcomes.  We will use that history, as well as t est it with

24 the settlement history that we just talked about already, and

25 then we're going to identify the pending and futu re claims,
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 1 and how we do that so we can assign valuation of those.

 2 So it's a model that's going to build from the gr ound up.

 3 It's going to estimate the components of these on  --

 4 essentially, what this -- this is similar to what  we would

 5 call a microsimulation model as I described -- wh at we

 6 described before.  We're going to do the valuatio n on the

 7 individual components for the purpose of being ab le to know

 8 how to appropriately weight the averages that we would get and

 9 aggregate up to the total.  That's how we're goin g to get the

10 most reliable estimate of the total amount.

11 Q. Now we spent several years undertaking discover y and

12 gathering information in this case.  We heard fro m

13 Dr. Gallardo-Garcia this morning about how that d ata was

14 extracted and used in conjunction with the Garloc k database to

15 build the analytical database.

16 Did you use the data that was collected in this c ase, the

17 information in discovery, has that been used in r endering your

18 estimation?

19 A. Very much.  It's the main source of what we use d for this

20 data.  In addition, there are some external data sources that

21 we rely on as well, that we can talk about in mor e detail.

22 Q. Okay.  So let's look at the components of the m odel.

23 First, can you describe how you estimated potenti al

24 compensatory damages?

25 A. All right.  So this is on Slide 42.  It's cover ed then in
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 1 my report on pages 67 to 75.

 2 So what we're starting with on each one of these cases

 3 is, going to start with the potential compensator y damages.

 4 All right, now, what we have for that -- I think we'll

 5 run through the details of that in a minute.  But  in results

 6 we found that the total awards typically ran from  two and a

 7 half to -- in the low value states, and I'll tell  you -- by

 8 that I mean, states -- we've looked at and examin ed states.

 9 We found that there were distinctly different pat terns of the

10 willingness in various jurisdictions for juries t o award large

11 noneconomic damage awards.  They're generally don e in terms of

12 multiples of what would be the economic damages.  

13 So we found it useful to divide the states up int o three

14 categories based on the potential for large nonec onomic

15 damages.  So we lowered them.  We refer to them a s low-value,

16 mid-value and high-value states.  High-value stat es being

17 things like California and New York.  Low-value s tates being a

18 number of the states throughout the union as well .

19 The actual value amounts as you saw from the diag ram that

20 I showed you with the scatter plot of all the com pensatory

21 amounts, covers a much wider range than what I ha ve here.  The

22 averages between the categories of the low-value and

23 high-value states, range from an average in the l ow-value

24 states of two and a half million, to an average i n the

25 high-value states of four and a half million doll ars.  These
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 1 amounts all vary considerably by the age of the c laimants as

 2 we saw.

 3 I also have data on that that comes out of -- fro m some

 4 verdict amounts.  But the way I built to those nu mbers was, I

 5 have a model of economic damages that was created  by an

 6 economist on my staff, Dr. Jeffrey Brown, who ess entially

 7 built an economic -- a computer model that does - - implements

 8 an economic model that is conventionally used in wrongful

 9 death cases.  

10 So it -- essentially there's lots of expert opini ons by

11 economists in the area of wrongful death cases, a nd there's a

12 standard methodology that is employed.  They have  differences

13 in various states of what things they can take in to account,

14 depending on what various states allow for medica l -- for

15 compensatory damages and economic damages.  

16 But primarily they include lost wages, medical an d

17 funeral costs, benefits, value of hospital servic es, lost

18 social security.  So it's literally the economic parts

19 associated with the death of an individual prior to when they

20 would have otherwise have died.

21 So it's a combination of both knowing about them,  their

22 history.  In this case as represented by what we know about

23 their occupation.  Because we have information on  that and

24 their age.  Which then translates through the sta ndard

25 estimates of these things, plus what their expect ed age would
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 1 be, given the age they are about how much they wo uld lose.

 2 That's one of the reasons why age plays such an i mportant role

 3 in the sizing of these awards.  Because it is fun damentally

 4 derived from the economic damages associated with  this.

 5 Typically, in these datasets, a claimant who is 6 5 years

 6 old, has an economic damage of approximately $850 ,000.  A

 7 75-year old typically has damages that are in the  mid or the

 8 $530,000.  Again, there's a fair amount of variat ion in those

 9 amounts, individually, depending on the occupatio ns and the

10 states.  But the -- those amounts are typical wit hin this

11 range.

12 And then finally we have the noneconomic damages.   And

13 we've estimated that using the publicly available  verdict

14 data.  We've calculated what the economic damages  are.  In

15 addition, some of the verdict amounts actually gi ve you the

16 jury's estimate of what the economic damages amou nt, but not

17 typically.  Generally what you're getting is just  the total

18 amount of compensatory award.  But knowing what t he economic

19 damages amounts were for -- from Dr. Brown's mode l, I can

20 calculate what the typical economic damages are a cross the

21 various states, based on whether it's one of the high, medium,

22 or low states, or actually what the life status o f the

23 individual is at the time of the verdict.  As we heard in the

24 testimony in this case already, the verdict amoun ts will

25 differ, and have potential differences based on w hether or not
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 1 the plaintiff is alive in the trial, versus wheth er they

 2 aren't.  And that affected these calculations.

 3 Q. Turning to Slide 43, can you tell us what this graph

 4 shows?  It looks familiar to a previous slide.

 5 A. Yes, it is.  But this is just a component of th e previous

 6 slide.  So this is essentially the part of the pr evious slide

 7 that is represented by the claimants who actually  live in the

 8 states or file their claims in states -- we don't  know

 9 actually where they live -- but file their claims  in the

10 states which had high value -- potential of the h ighest

11 noneconomic damages.  

12 You can see where I've drawn a line on this which  is

13 actually the regression line that shows you the g eneral trend

14 that you get by fitting that line with the regres sion model

15 which estimates the impact of age.  I think that line slopes

16 downward at about a rate of four and a half perce nt per year

17 of increased age.

18 Q. What are those little specks?

19 A. Oh, each one of those specks is one of -- is th e results

20 from the calculations of the model on each one of  the pending

21 claimants.

22 So these are the way we come out with the total m odel is,

23 we've done the valuation with the model, the econ omic damage

24 model, and then based on the state they are appli ed the

25 noneconomic damage multiples to get to these poin ts.  So it's
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 1 done and that's what those are.

 2 Q. Okay.  So this curve is what you call the highe st-value

 3 states?

 4 A. Those are the highest-value states.

 5 Q. Then we have a yellow curve on Slide 44.

 6 A. That's the same thing for the medium-value stat es.  And

 7 if you do it -- click it one more time, you're go ing to get

 8 the lowest-value state.

 9 As you can tell, there's -- actually the most poi nts are

10 in the highest-value states, which is not too sur prising.  The

11 analysis that we show is that when given the opti on,

12 plaintiffs will file in the venue which gives the m more

13 likelihood of the largest potential outcome.

14 Q. Now you described the regression analysis issue  you

15 undertook to determine the values of verdict?

16 A. Right.

17 Q. Now one of the experts retained by the committe e in this

18 case, Dr. Cleveland, criticized your regression.  Did you

19 consider his criticism?

20 A. I did.  I did.  I think his criticisms were mis placed.

21 He didn't actually have access to -- for some rea son the

22 attorneys didn't give him background material.  H e was

23 unaware -- I attended his deposition -- he was un aware of it.

24 Even with that, he interpreted what we were doing  with this

25 data, with this regression incorrectly.

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2786

 1 The point is, is that we know that there's select ion that

 2 goes on between the states.  That there is -- the  cases that

 3 get tried, as I indicated over here on the chart,  when I was

 4 talking about here, the cases that are tried are distinctly

 5 different from the cases that aren't.

 6 I could do exactly the same chart, relative to th e

 7 evaluation of the two parties about what the tota l

 8 compensatory award share would be.  Again, when t here's

 9 commonality on those things, you'd expect to see them along

10 this line.  But when there are differences, you w ould expect

11 to see them over here.  So there's -- essentially  these are

12 unusual highly selected cases, in some respect.  One of the

13 ways --

14 Q. I hate to interrupt you.  It might help you if you

15 explain that criticism as lobbied first --

16 A. I'm sorry.  That's what I was going to do.

17 Q. I'm sorry.

18 A. Essentially, just explaining the problem a litt le bit in

19 the first place, which is the criticism was -- we ll, the

20 verdict amounts that we see, when you look at the m, they tend

21 to be from claimants who are younger than the ave rage claimant

22 is.  They tend to come from states which have hig her value

23 jurisdictions, the other ones.  And they tend mor e likely to

24 be alive at the time of trial, than the pool of c laimants who

25 generally file claims.
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 1 So if I want to use that data to estimate the pot ential

 2 value of the claims -- of the potential verdict a mounts for

 3 the plaintiff in general, I have to account for t hose

 4 differences, otherwise I'm applying an average wh ich is the

 5 wrong average to this group.  I can't just take t he average of

 6 the verdict and apply it to these claims.  

 7 That would be like taking the newspaper in a plac e like

 8 Los Angeles and looking at the ads for Beverly Hi lls and the

 9 ads for South LA, which is a poor area.  And seei ng that the

10 ads were 50/50 in the newspaper for the high valu e and the low

11 value, taking the average of those and applying i t to all the

12 houses when you know that only 5 percent of the h ouses in

13 Beverly Hills, and 95 percent of the houses are i n the other

14 area.  You have to control for the differences in  the mix of

15 them to do it right.

16 So what I did was made a regression analysis whic h

17 related the value of the claims to the age of the  claimant --

18 the value of the verdicts, the age of the claiman t, the life

19 status of the claimant, and the jurisdictions in which they

20 are in.

21 That is -- gave me a -- the test of that particul ar

22 regression gave me a reliable relationship betwee n those

23 variables, which I knew were different in the -- between the

24 claiming pool and between the verdict pool.  Whic h then gave

25 me a basis to properly calculate these average pa rticular
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 1 verdict amounts for each of the jurisdictions.  B ecause now I

 2 have the impact that each has on the variable, an d I can apply

 3 it so it will properly weight them.  Just like, y ou know, when

 4 I take the newspaper ads for the house prices and  if I go and

 5 take the ads and weight the ones from the South C entral LA by

 6 95 percent, and the ones from Beverly Hill by 5 p ercent, now I

 7 have an average that I apply to the average, typi cally, which

 8 gives me the overall proper average.

 9 That's why when I said that the average is here, for

10 example of claimants -- verdict amounts prior wer e typically

11 between two and a half and four and a half millio n dollars.

12 If I just simply take the raw average of the verd icts, I would

13 get the wrong average amount.  It comes out more like

14 6 million, $7 million.  But that's because I am m ore typically

15 drawing from claimants in this area of this, rath er than

16 counting for the weight that each portion has of the total, by

17 the age.  Because, in fact, most of the claimants  come from

18 this part of the graph, not up in here, which is where the

19 verdicts tend to be.

20 Q. You described earlier in your testimony an arti cle

21 entitled, "The Selection of Disputes for Litigati on" by Priest

22 and Klein in 1984.  In fact, you had a quote from  that.  Does

23 that discuss the concept that you're talking here  about the

24 selectivity of disputes that are for trial?

25 A. Yes, that's why I put that quote in there, brin g that
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 1 point home.

 2 Q. Okay.  Now, in rendering your estimate, after y ou

 3 determine the potential compensatory award, did y ou account

 4 for the differences in state law apportionment ru les?

 5 A. I did.  I did.

 6 Q. Describe what you did there.

 7 A. Okay.  First I want to draw the distinction.  T he states

 8 that I have here, and the partition of the states  I have here,

 9 are not what I was just describing before.  That partition is

10 done in a different way with a different analysis .  That had

11 to do with potential for the size of the awards, which is not

12 related to whether or not the states were joint a nd several or

13 effective.  So this is a different thing.  There' s three, so I

14 just wanted to make sure there was no confusion r elating to

15 that here.

16 But on Slide 46 we have a picture of a map which is color

17 coded.  We have three different states which are green, which

18 we have labeled as hybrid.  We have some light bl ue states

19 which are joint and several.  And then the dark b lue which

20 represents the vast majority of the map says, eff ectively,

21 several.

22 Well, effectively several is relevant here, becau se many

23 of the states have essentially hybrid in a differ ent way than

24 what New York and California are, and officially Nebraska, but

25 there's almost no claims there so it doesn't real ly make a
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 1 difference.

 2 They are hybrid in a different way, which is,

 3 essentially, they have a threshold.  Many of the states have a

 4 threshold, which is if the jury determines that - - I think

 5 this was already mentioned in the court.  If the jury has a

 6 threshold that a particular company is more than 50 percent

 7 liable, is generally where the threshold is, then  they can be

 8 joint and severally liable for the full amount of  the verdict

 9 amount -- verdict award.  However, if they are be low that

10 amount, they are only liable for their several sh are of the

11 total.

12 Since that threshold is 50 percent, and our analy sis

13 shows that the number of potential liable parties  is somewhere

14 in the neighborhood as I will explain of about 36 , and given

15 that Garlock is a low-dose defendant, it's virtua lly

16 impossible to imagine a situation where in any ki nd of a fair

17 proceeding, Garlock would wind up with a 50 perce nt liability

18 determination that would put those states in join t and

19 several.

20 So for purposes of my analysis, I've treated them  as

21 effectively several.

22 So this is the -- shows the distinction between t hem, and

23 we've taken account of that and how we've partiti oned and

24 treated the amounts of offsets and trusts in our analysis.

25 Q. Now turning to Slide 47.  Would you describe th e
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 1 alternative ways that you considered for measurin g the numbers

 2 of co-defendants and trusts with whom Garlock mig ht share

 3 liability?

 4 A. Yes, I will.  So when we consider what makes a basis for

 5 liability, there has, as been described in the co urtroom

 6 before already, a number of different liability t heories which

 7 can lead to a liability for the defendant.

 8 Clearly, there is the direct exposure to the prod uct as

 9 being the source of the exposure.  Indirect expos ure related

10 to, generally we called take-home, that is throug h the clothes

11 of a co-worker who came home with the asbestos du st on her

12 clothes, and generally represented as being someb ody who, you

13 know, washed the clothes and got the -- or cleane d the clothes

14 of somebody and got the exposure in that manner.

15 Bystander exposure.  That is somebody who worked in

16 proximity of somebody who was doing work with the  product but

17 didn't actually do it.

18 But there is also the possibility of lawsuits bas ed on

19 the design of the product was designed to have as bestos with

20 it, and so that creates liability.  That you dist ributed

21 products that had asbestos in them, we saw the ex ample of

22 Pacor was a distribution company and a number of 

23 the companies which are referred to here distribu ted products.

24 Companies get sued because the asbestos is on the ir premises,

25 big oil refinery companies, power plant refinerie s often get
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 1 sued by contractors who work on those sites if th ey come down

 2 with disease, has been exposed to the product, it 's not their

 3 product but it's on their site.  And of course th ere is also

 4 the issue of conspiracy as been referenced here.

 5 For the purposes of my analysis, I have limited i t to

 6 just the first three.  So we're just going to use  this as an

 7 exposure basis.  So, I mean, I'm not aware of Gar lock actually

 8 being sued on any of the other four criteria, but  its

 9 co-defendants certainly have.  So for doing my an alysis, I'm

10 going to treat all of the defendants -- the co-de fendants I do

11 analysis on the same basis, that is, we're going to limit it

12 to exposure basis.

13 Several ways you could think about trying to get a handle

14 on the number of liable parties here that we get.   The first

15 is to use a term that was given by Patton in his expert report

16 in this matter.  Mr. Patton referred to a term ca lled

17 "exposure in fact".  In his context he was trying  to say that

18 simply with reference to a site in a trust, does not represent

19 exposure -- allegation of exposure in fact.  We'v e had --

20 heard lots of debate over that topic.

21 But if we think about what "exposure in fact" mea ns,

22 there are literally hundreds of asbestos products  each of

23 these individuals are exposed to in their lives.

24 Electricians get it in a number of different ways ,

25 packings in various different kinds of electrical  devices,
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 1 wire coating.  

 2 In fact, Mr. Henshaw provided me a list for categ ories of

 3 exposures that each individual worked in several areas

 4 typically would have.  

 5 As we've seen from the list that was put on the b oard

 6 yesterday, there's literally hundreds of differen t products --

 7 our database showed thousands of different produc ts that were

 8 in fact asbestos products.

 9 There are in this litigation, thousands of compan ies that

10 are sued, most of them under the exposure basis, but other on

11 other ways.

12 So one of the ways you could do that, is to simpl y assume

13 that all of the parties who could be sued because  of exposure

14 in fact, would be shares in the liability.  And u nder the

15 plaintiff's theories that we're going to adopt ab out

16 contributions to exposure, those would be appropr iate in many

17 ways.  But we don't have the information to do th at.  I don't

18 have a reliable basis for estimating exposure in fact for each

19 one of the individuals.  So I rejected that as be ing the

20 basis, but I do think it gives context to what we 've done.

21 A second consideration would be just look at the

22 companies that were named by the plaintiff, eithe r in their

23 tort claims, or in their trust claims.  Typically  the

24 plaintiffs here have named 52 different co-defend ants on these

25 cases.
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 1 We know that they don't collect from all of them by any

 2 means.  And they, in the course of their litigati on, they

 3 target down to a small number of those who they p ursue.  But

 4 they have identified in their Complaint 52 potent ial parties.

 5 But we'll treat that as being tort parties.  We t reat that as

 6 being just that, potential parties for which they  have not yet

 7 worked up evidence.  Though they have some, presu mably some

 8 legitimate basis to sue them.

 9 That may or may not be 100 percent correct.  Ther e are

10 after all venues in the United States which encou rage filings

11 because the courthouse in the county makes money off of the

12 filings, and encourage filings for the purpose of  raising

13 money for that purpose.

14 Madison County makes approximately $4 million a y ear off

15 of filings and answer fees by defendants, where t he much

16 bigger county of St. Louis right next door makes about a

17 million dollars off of the same kinds of fees.  

18 So the complaints that are filed in Madison Count y

19 have -- typically have hundreds of them, and that  affects that

20 average.  So I'm not going to use that.

21 But if I take account of that, as well as the tru st, the

22 information we know about trust fund, that would give you

23 almost somewhere 75 potential parties, as well.  Less than the

24 hundreds that we expect exposures for, but not re ally a

25 basis -- namings may not be a basis for which we' re willing to

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2795

 1 assert liability share.

 2 The other extreme, the plaintiff themselves for t heir own

 3 reasons, target one or two co-defendants in the l itigation.

 4 They name many.  They collect from as the data --  collect from

 5 probably anywhere will range from, you know, some where around

 6 four up to 25 different of those defendants, depe nding on the

 7 quality of their case and the nature of the case.   But if they

 8 proceed to trial, they typically only proceed to trial against

 9 one or two, and the settlement data, the recovery  data that

10 we've seen, tends to show that they tend to colle ct as well,

11 high-value liability-like settlements from one or  two, and

12 nuisance settlements from others.  But that's the  result of

13 the plaintiff strategically targeting the co-defe ndants

14 because it makes their case simple, it makes thei r case easy.

15 Imagine the case that we saw presented here about  the

16 liability and the exposure that we have for gaske ts here.

17 It's applied against Garlock, and it helps not to  apply that

18 against the insulation companies at the same time , because it

19 focuses the attention, and that's the claimed str ategy.

20 So I rejected each one of those and instead gone with a

21 basis for estimating the liability shares, based on exposures

22 that are identifiable by the plaintiff.  We've us ed the record

23 that is created here through the interrogatories,  the

24 depositions, and trust claims from the sample cas es.  Here we

25 have several hundred, nearly 1,000 claims -- over  1,000 claims
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 1 that we have actually gotten products that are es timates based

 2 on, and we've gone through those depositions, thr ough the

 3 process that Dr. Garcia -- Gallardo-Garcia mentio ned discussed

 4 and testified to earlier today.

 5 And based on the product sample that we have, we come up

 6 with an estimate that there's, in addition to Gar lock, 13

 7 other -- typically 13 other products, tort defend ants that the

 8 individual plaintiff can both identify, both the

 9 asbestos-containing product, as well as the manuf acturer, at

10 least knowing the brand of it, so that we can tie  it to the

11 company -- so it's tied to the company.

12 We take 22 trusts, we also estimate there are 22 trusts

13 for which the plaintiff asserts exposure against in the same

14 manner that it asserts exposure in this case agai nst Garlock

15 so we treat them as being comparable, and hence c ome up with

16 an estimate of approximately 36 parties who share  in the

17 liability calculation.

18 Q. Yes.  Now let's pause for a minute and sort of take stock

19 of where we are.  You're talking about your liabi lity

20 estimate.  You started with the potential for com pensatory

21 award?

22 A. Correct.

23 Q. And now we're focusing on the parties, who unde r state

24 law, would potentially share in liability, or in the

25 apportionment of that award?
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 1 A. Correct.

 2 Q. And you determined that there would be on avera ge --

 3 A. Typically.

 4 Q. -- typically 14 tort defendants including Garlo ck?

 5 A. Correct.

 6 Q. And 22 trusts?

 7 A. Right.

 8 Q. Would you explain for the Court the source of y our

 9 information about the numbers of tort defendants and trusts?

10 A. Well, it comes through the depositions and the

11 interrogatories -- for the tort defendants comes through the

12 depositions and the interrogatories provided both  from claim

13 files we had from Garlock as Dr. Gallardo-Garcia referred, as

14 well as plaintiff's interrogatories and depositio ns that were

15 provided by the plaintiffs in this case.  Particu larly the

16 group was referred to as product sampling.  

17 So there are ones that essentially appeared to be

18 complete record of -- if anything, they tend to b e the cases

19 which I think have better cases against Garlock b ecause they

20 were, historically at least the ones where the ca ses were

21 worked up by Garlock against the plaintiffs, so I  would think

22 they would be the ones that would be most strongl y positioned

23 against Garlock.

24 Most cases when you have cases that are dismissed , as you

25 saw from the samples that Dr. Gallardo-Garcia put  up there
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 1 before, we got a much lower yield we get claim fi les on

 2 dismissed cases than we did on higher-value cases  for exactly

 3 that reason.  You tend, in many cases, what you'r e basically

 4 paying for on low-value cases and what you don't get in

 5 dismissed cases is much more filed.

 6 Sometimes the cases are dismissed later in the pr ocess so

 7 you do get the file, but many of the cases is sim ply dismissed

 8 early in the process, tend to get less of that in  low-valve

 9 claims.

10 For the trust claims data, we have a combination of the

11 information that we got from the DCPF Trust, most ly this

12 information comes from the PIQ, the plaintiff inf ormation

13 questionnaire, where they disclosed about their t rust filings

14 and the like.

15 Q. And I believe the Court has already seen in the

16 designated plaintiff's claims, that the claimant' s filings

17 recovered from a lot of trusts.

18 A. Right.  I think this is a conservative estimate , based on

19 the analysis that we talked about before.  We did  not use the

20 kind of site-based analysis that we've done there .  I think

21 Dr. Gallardo-Garcia described that as being -- it  would have

22 been much too onerous a task to do it, given diff erent ways in

23 which that information -- site information is ent ered into the

24 data.

25 The data claiming exercise of that would have bee n truly
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 1 a mammoth exercise.  But with the data that we di d have from

 2 the PIQ and the claim we did there, we came up wi th a number

 3 of 22.  And it didn't seem worth going through th at expense

 4 and exercise to do that for potentially another t hree or four

 5 trusts exposures.  So I think it's a fairly conse rvative

 6 number, given the information that we've seen.

 7 Q. In addition to determining the number of other defendants

 8 that plaintiffs would typically identify exposure  to, did you

 9 also determine the typical aggregate recoveries t hat claimants

10 against Garlock would be expected to receive?

11 A. I did.  I did.  We received, through discovery in this

12 case, several pieces of information from a supple mental sample

13 of questionnaires.  There were essentially a thou sand randomly

14 sampled PIQ claimants, which we got responses of approximately

15 850 gave us four pieces of information other than  the

16 identifying record, which was essentially the num ber and total

17 dollars recovered from paying tort defendants.  S o we didn't

18 have the individual values, we just had the total  dollars and

19 the total number.  Then we also had the number an d total

20 dollars recovered from paying trusts.

21 So I went through in my report and did a test for  the

22 completeness of this data, and to see whether or not based on

23 what I know and what the data would tell me about  whether or

24 not I would expect to see significantly more reco veries from

25 that.  
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 1 And after all, by definition, these are not compl eted

 2 cases from the standpoint of Garlock.  It's in th e bankruptcy.

 3 Some of them won't get anything from Garlock.  A substantial

 4 number of them won't get anything from Garlock be cause they're

 5 older claims and historically we know, you know, somewhere in

 6 the neighborhood of half of them don't get paid f rom Garlock

 7 in recent years.

 8 But the recoveries themselves appear to be essent ially

 9 complete, but for the Garlock amounts.  To the ex tent that

10 they are owed one, we notice that through the dat a, typically

11 they range from $400,000 up to $900,000.  Typical ly from eight

12 or nine defendants.  

13 Though that's typical, in fact there's -- these a mounts

14 are quite skewed in the distribution.  There's a small number

15 of claimants who get a lot of money from this pro cess.

16 There's a small percentage of them get multimilli on dollars

17 out of this process.  And then most of them get c onsiderably

18 less, the lower end of this or even below.

19 And included in this group are a series of claima nts, as

20 well, which I think is about almost 10 percent of  them now as

21 an emerging class of claimants who are only recov ering from

22 the trusts, so they have zero tort recoveries at all.  These

23 are the typical range for the ones who actually d id recover

24 from it.

25 But on average, the number comes out to be in the
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 1 neighborhood of about $560,000, once you take acc ount of the

 2 various claimant characteristics and so on.

 3 The trusts on the other hand were very different.

 4 Remember that the trusts only just started paying  claimants in

 5 the period -- significant amount of money in the late 2007

 6 period.  So it's really late in the decade.  Mr. Magee had a

 7 slide to show when the assets were in place.  Tho se trusts

 8 took some time to come online, it's actually take n longer

 9 than -- certainly longer than Garlock was hoping,  and

10 certainly longer than we expected in our forecast s for those

11 companies to go through the bankruptcies, get tru sts set up

12 and start paying claimants. 

13 By the time they did get up and running, many of them had

14 fairly extensive backlogs, particularly hundreds of thousands

15 of nonmalignant claims that they had to run throu gh before

16 they could get to the current crop of mesotheliom a claimants

17 who essentially would represent the bulk of the c laimants

18 today.

19 So we get in the late 2000s is the first time we get to

20 the period when we are actually starting to see c laimants

21 being able to recover, potentially on a contempor aneous basis

22 with the trust.

23 There are still trusts which are not set up and r unning.

24 And a lot of these claimants have filed their cla ims late,

25 relative to where they did with their tort claims .  
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 1 So for the current Garlock claimants, they still haven't

 2 filed all their claims.  And they still have clai ms to be

 3 filed.  So it's several years have passed since t he petition

 4 date, so many of them have filed claims subsequen t to that,

 5 but they are in the queue and waiting to get thei r turn to be

 6 paid in many cases.

 7 So we estimate that at the present time they prob ably

 8 recovered about half of the money that they will eventually

 9 get, and it will typically be in the range of $60 0,000 from

10 somewhere in the neighborhood of what we said, 20 , 22 trusts.

11 That number can be, you know, considerably lower,  but also can

12 go up to as high as 30 or 35 of them, depending o n the

13 particular claimant.

14 Q. Okay.  Now, Dr. Bates, I'll hand you control ov er the

15 slide show now.  I want you to describe for the c ourt how you

16 applied the apportionment rules to your estimates  with respect

17 to the compensatory awards, and the numbers of re sponsible

18 parties, and the recoveries that you estimate.

19 A. Well, I'm guessing I can probably go through th is fairly

20 quickly because I think Your Honor has saw this w hen

21 Mr. Cassada did his opening statement.  But at le ast explain

22 what it was that we did here a little bit.

23 This is a chart which essentially shows how we di d the

24 apportionment, relative to the states which have the several

25 share.
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 1 Essentially we came up with, as I describe, 36 to rt

 2 defendants and trusts, the combination of 14 in o ne, 22 in the

 3 other; Garlock being one of them.

 4 For our analysis we treated them all as being equ ivalent

 5 from the standpoint of liability purposes.  My re asoning

 6 behind that is that Garlock is a low-dose defenda nt.  Many of

 7 its co-defendants are either the low-dose defenda nts

 8 comparable to Garlock, or they are insulation and  friable

 9 products defendants, which would mean that typica lly you would

10 expect them to get much higher shares, depending on how the

11 dispute plays out, as we saw in the courtroom in the science

12 phase here.

13 But under the unusual circumstance cannot contemp late any

14 situation which rationally would wind up with Gar lock having

15 a -- more than a 1/36th share of the total when t here are 36

16 responsible liable parties on this.

17 So essentially this shows just a graph which show s you

18 that Garlock is one slice of the 36.  In the seve ral share

19 states, that's what they would get assigned.

20 Now, in the states as a whole, if the trust were able to

21 fully cover their liability and all of the eviden ce is

22 presented to the jury in a comparable fashion, yo u would

23 expect all states essentially have the same outco me.  So it's

24 only in the fact that potentially the trust may n ot be

25 covering their full share of their liability.  Wh ere that
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 1 comes into play and whether we have to consider w hether it's

 2 several share versus not.

 3 Now we don't actually know whether those companie s can

 4 share in their liability.  Mr. Swett has been in front of you

 5 and said they are paying, "pennies on the dollar" .  I question

 6 that.  We have never been granted discovery, the ability to

 7 actually see that fact.  It's not a fact that the y're paying

 8 pennies on the dollar.  It may be relative to the ir scheduled

 9 amounts.  But in many cases I call into question from what

10 I've seen about the size of the amount that's bee n put as the

11 face value on these claims.  

12 So as far as a liability estimate for those claim s, we

13 just simply don't know whether or not they are co vering their

14 share of liability or not.

15 But for purposes of this analysis, I've done it s everal

16 different ways.  One which attributes them an equ al pro rata

17 share, another which treats them as being essenti ally as if

18 they were a limited amount and treats them as if they were

19 simply offsets of the verdict amount.

20 The third one is to treat -- in fact, one of the

21 benchmarks I've done is to treat everybody as if all the

22 jurisdictions were joint and several, and all the  dollars,

23 whether from the tort or the trust were simply of fsets against

24 the verdict and Garlock was simply the final part y.

25 So in the several states you would simply divide them up
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 1 in this way.  In the joint and several state wher e you're

 2 taking in account just simply as dollar assets, t rust payments

 3 would simply be represented as a subtraction off the total

 4 amount of award.  So to the extent that this repr esents the

 5 total amount of the award at the end of conclusio n of trial,

 6 assuming that the plaintiff won the award, we wou ld

 7 essentially subtract the trust payments off, and the remaining

 8 14 defendants would basically get one pro rata sh are of each

 9 of them.  That's the way we treated those.

10 For the hybrid states, what makes these states di fferent,

11 particularly California, New York model in partic ular, is, the

12 defendant is severally liable for the noneconomic  damages, but

13 joint and severally liable for the economic damag es.  So

14 that's a reason again why it's important to have that

15 partition.  It didn't just help in our estimation , it also

16 helped in terms of portioning the liability in th is way.

17 So for the noneconomic damages, all the parties w ho are

18 assigned, are assigned a share of the outcome, wh ether they're

19 considered to be bankrupt or not, whether conside red to be

20 full or part of their share.  The risk of basical ly not having

21 a full covering of a share is borne by the plaint iff in that

22 consequence, not the defendant.

23 However, for the economic damages, the -- essenti ally a

24 calculation which is done, which essentially take s a portion

25 of the amount that you collect from the trust.  A nd that
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 1 portion is determined by the ratio of the economi c to the

 2 noneconomic damages.  So if the economic damages were half of

 3 the award, as this picture would say, then half o f the

 4 recovery amount would be used as a dollar offset against the

 5 economic damages.  And then the remaining portion  of it would

 6 be divided up among 14 remaining tort defendants.

 7 So that's the three calculations that show how th e

 8 apportionment is between the various states.

 9 Now, it's crucial within how we are doing this th at we

10 are dividing and treating all the parties, all th e tort

11 defendants and all the parties within the litigat ion

12 symmetrically.  We're treating them as being comp arable in

13 many respects.  

14 So it's not -- we're not going to allow for, as w e said,

15 all the information is taken into account, all th e parties are

16 treated symmetrically with regard to liability ca lculations,

17 so that it makes no sense for us to essentially a llow all of

18 the liability to get assigned to one party who is  targeted,

19 and none of it to the other parties who settled o ut, and then

20 turn around and apply that same analysis to one o f the other

21 parties where they then get assigned all the liab ility and all

22 the remaining parties are treated -- so all the p arties have

23 to be treated symmetrically with regard to the la w equally

24 under the law with regard to liability and the an alysis that

25 we've done.

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2807

 1 Q. Okay.  So you've described the process by which  you have

 2 determined or estimated Garlock's share of a pote ntial

 3 compensatory award.  Now you also described the l ikelihood of

 4 success being a part of the equation?

 5 A. Right.

 6 Q. How did you -- or did you use Garlock's actual trial

 7 experience in determining -- or how did you estim ate

 8 Garlock's -- plaintiff's likelihood of success ag ainst

 9 Garlock?

10 A. Right.  We've seen -- so Garlock provided me wi th a

11 record of its trial record.  And we had essential ly a history

12 of about 83 cases, which you've seen a table of t he analysis

13 of each partition of that between plaintiff and d efense

14 verdicts through time.

15 Here essentially we're going to use that trial hi story as

16 the basis for creating benchmarks of what the lia bility would

17 be.  Then we're going to test that, the validity of those

18 results against the claimant data that we set.

19 As I referred to over here, you know, it's very c lear as

20 we said over here, that the tried cases are not e xpected to be

21 typical of the settled cases.  So when we're talk ing about

22 applying the results more broadly in an exercise where we're

23 trying to determine the liability of all the case s, relying

24 simply on the trial data there, we need to test t hat

25 against -- the veracity of that against the other  data that we
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 1 have.  Because there's so much more data in that case.

 2 This is the chart on page -- Slide 54, this is th e chart

 3 that Mr. Magee showed you.  It shows you that -- what the

 4 difference in the trial outcome was.  And what I' ve described

 5 in this outcome is what we call the information r egime on the

 6 right-hand side.  And it clearly indicates, as Mr . Turlik

 7 testified to, and as Mr. Magee testified to, the information

 8 that was presented, and how the information was p resented in

 9 the context of litigation matters.  And it matter s

10 significantly to the potential outcome of the cas e.  Their own

11 experience with regard to using -- having informa tion about

12 what a plaintiff's exposures are, and the form of  that matters

13 to the potential outcomes as we've seen through t he testimony

14 in this case.

15 So we have partitioned this into three different

16 information regimes, that based on my understandi ng of the

17 litigation environment, as well as my understandi ng of

18 Garlock's history in interviewing with Mr. Magee and the

19 defense attorneys who work with him, that in part icular, in

20 the period prior to 2000s, we had a period where Garlock had

21 36 trials for mesothelioma cases, and won all ove r 90 percent

22 of them.

23 Again, a small growth, probably unrepresentative,  but it

24 is, shall show you that the plaintiffs willingly -- in

25 environment where the plaintiffs willingly espous e exposures
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 1 to reorganize, companies even in the cases that t hey chose to

 2 take to trial, Garlock prevailed the vast majorit y of time.

 3 Where they ran into problems in their verdicts wa s during

 4 the time period from the period of 2001 to 2005.  And as I

 5 described in my report, this was the transition o f the period

 6 the plaintiffs were increasing their demands on G arlock.  And

 7 Garlock started to pay increasing amounts to some  of the

 8 claimants, but at the higher end of the demands t hat they were

 9 getting were much, much higher than they experien ced before

10 and resisted.

11 The plaintiffs demonstrated that by particularly

12 targeting them -- and as we now know, withholding  or

13 strategically presenting the evidence and positio ning a case,

14 as we saw here with regard to the importance of g asket

15 exposure relative to the insulation exposure, and  claiming

16 that they are in many cases, perhaps equal in som e ways.

17 Which, you know, doesn't make any sense to me, bu t I saw how

18 the evidence was presented on that.  They lost mo re cases, and

19 that's when they had the worst results in their h istory.

20 Going into the latter half of the decade, Garlock  started

21 spending considerably more on its trials.  It sta rted spending

22 more on experts, developing testimony, investigat ing, and at

23 the same time the trusts had began operation.

24 The plaintiffs now have an option of getting mone y from

25 the trust by filing a claim.  They don't want to be left out
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 1 to face the prospect of there being less money in  the trust

 2 when they come about.

 3 And particularly the tactics of having one attorn ey file

 4 the trust claims and another attorney handle the tort claim,

 5 essentially raises the prospect that the tort cla ims and the

 6 trust claims may proceed on tracks which are perh aps not

 7 always fully coordinated, which essentially provi ded some of

 8 the evidence that Garlock could use.  They also s tarted paying

 9 more claims, more money.

10 As I mentioned in my report, the fact is that the y pushed

11 the threshold down a little bit by paying a few m ore claims

12 more money, and as a result, the claims that were  left that

13 the plaintiffs chose to take to trial on the marg in, were not

14 near as good of cases and Garlock would prevail o n those

15 cases.

16 So I have these three different information regim es.  And

17 in terms of the way I would think about the liabi lity from the

18 context of what we were estimating here, the peri od of the

19 1990s more fairly represents the period of the tr ial outcome

20 of what Garlock would face with all the other par ties being

21 represented fairly equally in the courtroom with regard to the

22 exposure evidence was there.

23 So I've removed from it, in my estimate, the part s of the

24 information regime which the trust information wa s not

25 provided -- was not represented in the same way a nd that's the
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 1 best estimate.  And that's why I chose the period  of the 1990s

 2 for my estimate. 

 3 Q. At the risk of being redundant, you tested that

 4 likelihood of success?

 5 A. I did.

 6 Q. What did you find about whether that was an acc urate

 7 estimate of the likelihood of success that plaint iffs would

 8 have in trials?

 9 A. Right.  So I think actually we've got some info rmation on

10 the next slide which relates to that.

11 As I described in the earlier period here, when I  looked

12 at the cases, I used the settlement data in the w ay that I

13 described, to come up with estimates of the liabi lity

14 likelihood, both within the -- for all of the cas es, parsing

15 them in the way I did here.  Each one of the case s, based on

16 the claimant characteristics and the settlement a mounts and my

17 estimates of what the avoidable costs are and the  potential

18 verdict amounts, allows me to back into a calcula tion for each

19 one of them, what the liability likelihood would have been for

20 that case, given the amounts that we estimate tha t they

21 recovered, as well as the amounts we expected, fo r the most

22 part at that point they had not recovered much in  the way of

23 trust claims.

24 So the settlement data actually took place in an

25 environment where they actually didn't know all o f that
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 1 information, so you have to account for that in w hat we did.

 2 But in the face of that we found that the upper, nearly

 3 5 percent, bullet says 4 percent because it liter ally was

 4 96 percent, 4 percent of cases we had that the li kelihood --

 5 indicated likelihood of success on those cases in  the 2000s

 6 amongst all the settled cases -- this is not goin g back to the

 7 period of the 1990s.  This is using the actual se ttlements

 8 from the 2000s.

 9 And implied likelihood, the calculated likelihood  for

10 those cases averaged within that group 17 percent .  Now some

11 of them are 100 percent.  We have a series of the m, they cover

12 that entire range along that diagonal on what we have.

13 But what this particular analysis showed that in the

14 picture that I had here, that 96 percent of the c ases are all

15 right there.  Then we have a series of dots that run along

16 this range.  A few that we have verdicts are out over here for

17 the most part.  But we have all of those dots tha t are

18 scattered around here.  Some of them are up here at

19 100 percent, some of them are 50, some over there .  But this

20 is several hundred of them compared with thousand s of them at

21 this point right here.  And that's what the data analysis

22 showed us.

23 And when you did that test and you calculate an a verage

24 across all of those to what you found by weightin g the

25 averages of 4 percent times 17 percent, plus 96 p ercent at
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 1 essentially zero, you got the typical -- for appl ying this to

 2 a typical claimant, the appropriate average amoun t would have

 3 been more closer to 1 percent across the entire p opulation of

 4 potential claimants who would assert contact with  Garlock

 5 product.

 6 MR. CASSADA:  Your Honor, we're closing in on

 7 putting all the components of this together in th is second

 8 part of the opinion.  I estimate we're about 15 m inutes more

 9 on this --

10 THE COURT:  Why don't we take a break.

11 MR. CASSADA:  Okay.

12 THE COURT:  Come back at 10 after 4:00.

13 (A brief recess was taken in the proceedings at 

14 3:58 p.m.  Court resumed at 4:12 p.m.)   

15 BY MR. CASSADA:  

16 Q. Thank you.  Okay, Dr. Bates, you were describin g how you

17 tested your assumption of likelihood of success.

18 A. Yes.  Yes.

19 Q. Had you completed that?

20 A. Yes.  I believe we went through that.

21 Q. Okay.  All right.  So now that we've determined  an

22 estimate of the share of compensable award and th e likelihood

23 of success, what was the next variable that you e stimated?

24 A. Well, the next thing to do is to apply the resu lts that

25 we have accumulated so far to the claims data, to  come up with
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 1 our estimates for this, and how they apply to bot h pending

 2 claims and future incidence.  So we did this to t he two

 3 different populations in data.

 4 So we have for the pending claims we have the dat a.  We

 5 use the data that we obtained from contact with G arlock's

 6 asbestos products by identifying the potential li ability

 7 candidates.  And those were the claims that remai ned after the

 8 PIQ process, for which Dr. Gallardo-Garcia talked  about.

 9 So we essentially divided the pending claim data into two

10 groups, those which could establish and asserted contact with

11 Garlock's products.  Because after all, the claim s that go to

12 trial are the ones for individuals who assert con tact with

13 Garlock's product.  So that's the minimum require ment to

14 basically make it to the point of a trial and tho se that

15 don't.

16 And within that group, the claimants, we applied,

17 essentially, the categories of -- we did an analy sis of the

18 categories with regard to the groups of contact t hat

19 Mr. Henshaw gave us with regard to how the claima nts were

20 divided.

21 As far as the valuation of the claims goes, that part of

22 it didn't play any role in the valuation of the p ending

23 claims, it simply gave for us a determination of what fraction

24 of the pending claim would meet that qualificatio n.

25 And so we essentially take the -- each one of the  pending
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 1 claims.  We use the PIQ data to establish which o nes had

 2 asserted, either direct contact with either Garlo ck packing --

 3 excuse me, Garlock packing or gasket product, eit her directly,

 4 indirectly or through a bystander basis, and trea ted them all

 5 symmetrically with regard to our liability estima te.

 6 We estimated the aggregate compensatory amount we  expect

 7 each one of them could get.  We estimated the rec overies for

 8 each one of them.  Both from the -- potential fro m the trusts

 9 and from the tort recoveries from the other claim ants.  We

10 used the -- essentially the data on the states an d

11 jurisdictions to partition the awards.  We applie d to each one

12 of them the likelihood -- liability likelihood th at we got,

13 and essentially that gave us a valuation of the p ending

14 claims.

15 For the future claims, of course, we don't know w hich

16 ones they are yet.  So for that purpose we have t o go through

17 the more extensive exercise and use the epidemiol ogical model

18 we have for future claims.  For that purpose now we did use

19 the contact groups as defined by Mr. Henshaw, bec ause within

20 those contact groups the PIQ data reveals that di fferent

21 percentages of claimants assert contacts with Gar lock's

22 product.

23 We didn't try to do anything more sophisticated t han

24 that, other than identify them.  There are differ ences within

25 the contact groups but -- with regard to the like lihood of
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 1 having contact and the amount of contact they had .  But for

 2 this purpose we've done a simpler analysis and ju st used the

 3 fact of contact as being the relevant characteris tic of the

 4 data.

 5 So we used the data on the PIQs to basically part ition

 6 the future incidence of these, which is represent ed by the

 7 small picture of the future incidence curve over there which

 8 we typically use in these cases.  And we partitio n them into

 9 the contact groups that Mr. Henshaw defined, it's  on Slide 56.

10 On Slide 57 I actually will show you how we divid ed up

11 those groups.

12 Q. Okay.  Before we go to Slide 57, I want to paus e for a

13 moment.  You said that the claims for which there 's potential

14 liability, are all of those claims, claimants who  actually

15 just established contact with a Garlock gasket?

16 A. Who asserted contact.

17 Q. Who asserted contact.

18 A. That was the plaintiff's representation of it.

19 Q. That was assumption one, was it not, of the ass umptions

20 we asked --

21 A. It was.

22 Q. And as you described that earlier as a claimant -friendly

23 assumption?

24 A. I think it's at least a minimum requirement for  taking

25 the case to trial.  I mean, most of the cases whi ch Garlock
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 1 paid, in fact, all the claimants that I know of, and the

 2 policy I know of was that a claimant in order to get paid, had

 3 to assert contact with a Garlock product.  That's  essentially

 4 an insurance requirement.  They have that as a mi nimum

 5 requirement, that it has to be someone who's asse rted contact

 6 with the product.  Same basis for the liability, and that's

 7 the basis for the -- now, most of those claimants  as we know,

 8 didn't get paid at all.  But we've accounted for that fact in

 9 the calculation of the liability likelihood that we used when

10 we used -- recount for the settlement data.  

11 For the trial cases it's only likely to be the

12 higher-value cases.  And for those, you know, we use the

13 higher percentages with it.  It would be a claima nt-friendly

14 assumption to use in this basis.

15 Q. Okay.  Let's go to Slide 57.  You were describi ng how the

16 contact groups are represented in this?

17 A. Yes.  This curve shows you the result of the --  model of

18 the occupational incidence of mesothelioma.  It s hows that an

19 aggregated peak, somewhere in the neighborhood of  2000, and by

20 2010 is on its way down.  This is not the entire incidence of

21 mesothelioma.  This is the part that is attributa ble to the

22 use of asbestos in occupational settings.  We've divided that.

23 The color coding shows you the amount of it which  comes within

24 each one of the contact groups.  

25 And so as we can see from this curve, we expect t o have
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 1 cases of individuals who will come out of each of  those groups

 2 going well into the future, though we are in a pe riod of where

 3 we are declining rather rapidly, and for a popula tion that's

 4 aging.  This comes out of a population, a fixed p opulation of

 5 individuals where the incidence of disease has es sentially

 6 ended in 19 -- excuse me.  The exposure to asbest os has

 7 occurred in 1979.  I've done some testing on this  to take

 8 account of the fact that there's been some assert ions in the

 9 testimony in this courtroom that there were expos ures that

10 could come from gaskets beyond that time period.  And I've

11 done some sensitivity of testing on that, based o n the

12 evidence that I've heard, and it does not have a material

13 impact on my assumptions.  I can quantify that if  there's

14 interest, but I don't think it has impact on the results.

15 Q. You describe the incidence model that you had c onstructed

16 over time, I believe you described it as a furthe r refinement

17 of Nicholson's original incidence model?

18 A. Correct.  Yeah.  So this is actually an aggrega tion of

19 thousands of populations of people that are aggre gated

20 together, which have different -- within each one s they have

21 different levels of exposure to asbestos that are  basically

22 derived from estimates in what's called, I think,  Dr. Welch

23 referred to, "Job Exposure Matrix" in here.  Whic h refers to

24 the estimates of the relative exposure that each one of these

25 occupational estimate groups have.  And there's s everal
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 1 thousands of those.

 2 We then used in constructing this model, the --

 3 essentially what we adopted what amounts to the - - what's been

 4 called in here the regulatory model of the incide nce of

 5 disease.  So we have actually allowed for low-dos e exposures

 6 to have a risk, instead of going all the way down  to zero in a

 7 linear fashion, the same way that Dr. Welch and o thers have

 8 explained in the room here.  So we have taken tha t assumption

 9 as being the basis for this model.  It's the mode l that

10 Dr. Nicholson used, the risk model that Dr. Nicho lson used.

11 And for our purposes we adopted the -- essentiall y the

12 plaintiffs' view about the contribution of low-do se asbestos

13 to the incidence of disease.

14 And in that basis we have actually expanded the

15 populations far beyond what Nicholson used.  Beca use his

16 population did not include the bystanders and the  indirect.

17 We've included those in the way this model is est imated and in

18 our estimate.

19 So we have adopted, essentially, the plaintiffs' view

20 about the -- as described in here about the role that asbestos

21 plays in disease and assume that every incrementa l exposure

22 adds to the risk, according to formula, the 1986 formulas of

23 the EPA that Dr. Nicholson developed.

24 Q. Now we're turning to Slide 58.  Would you descr ibe then

25 how you estimated the number of persons who have contact by
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 1 contact group?

 2 A. Yes.  This is essentially the part -- a portion  of the

 3 prior curve, but done in bars.  And it shows the portion of

 4 the population, which based upon the PIQ of respo nses we

 5 assert would -- based on PIQ responses, would ass ert contact

 6 based on contact group with Garlock's product.  

 7 Now there's several assumptions behind this.  The

 8 assumptions I think are claimant-friendly assumpt ions in that

 9 PIQ responses are population of people who actual ly sued

10 Garlock.  Which is not the entire incidence of th e disease,

11 not the entire occupational incidence of the dise ase.

12 In fact -- so, by using the PIQ responses to part ition

13 this, we've essentially assumed that the entire i ncidence of

14 disease is an occupational incidence of disease i s a candidate

15 for our consideration for valuation.  And we then  take a

16 fraction of that population based on the PIQ resp onses about

17 what fraction of the people asserted contact.

18 Well, the denominator in that case, the number th at we

19 were using, was the number of individuals who sue d Garlock in

20 that contact group.  That number is less than the  number of

21 people in the incidence of the disease.  So when we apply that

22 fraction to the future incidence of disease, we'r e adding

23 extra people into that.  

24 This estimate, the estimate we have here, is esse ntially

25 independent of the claims -- the history of the c laims that
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 1 Garlock has in terms of the number of people file d, which

 2 essentially just comes out of the incidence of di sease, and

 3 the fraction of that incidence of disease that wo uld assert

 4 contact, assuming that it's the same as in the PI Q response

 5 group.  So there's no equivalent to what would be  the concept

 6 of propensity to sue based on the history.  It's built up from

 7 the ground up based on that data.

 8 So each one of these bars shows you the fraction of the

 9 people -- the number of the people within each on e of the

10 contact groups that we are going to run through t he valuation

11 model, apply a likelihood of success, estimate of  compensatory

12 damage amount for them, and estimate the relative  shares based

13 on -- for this purpose, that's what this represen ts.

14 Q. Okay.  So now I think you've described how you

15 estimate --

16 THE COURT:  But there's no percentage in there, s ays

17 "percentage of incidence".  There's no percentage  on the

18 chart, is it?

19 THE WITNESS:  I'm sorry.  This represents only a

20 percentage of the incidence.

21 THE COURT:  I gotcha.

22 THE WITNESS:  Just to flip back for a moment so w e

23 can see.  This chart peaks at around -- well, at 2010 it would

24 be somewhere in the neighborhood of 1900, 20 -- 2 000.  So we

25 go to the next chart.  We have for that year -- w ell, use this
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 1 number.  We have a number here that's just slight ly over

 2 1,000.  So we're taking slightly more than 50 per cent of that

 3 percentage of that population.  Sorry for that co nfusion.

 4 BY MR. CASSADA:  

 5 Q. Okay.  So to recap you estimated -- or you desc ribed how

 6 you have estimated each variable in the model.  A nd you've

 7 described the model.  Can you now describe how th e input of

 8 the variables in the model rendered your estimati on results?

 9 A. Right.  So we applied the model that I've just talked

10 about to each of the claimants in the pending cla im group.

11 I've essentially created three benchmarks, as I'v e

12 described in my deposition, to do an evaluation o f that.  I

13 did a calculation associated with the pending cla im groups

14 where I treated all of the pending claims as if t hey were

15 several share, that is, as if there was a full sh are recovered

16 by all of the -- the trust had the full share of liability

17 covered through for this model.

18 I did another calculation where I applied it in t his way

19 which was the combination of -- for the states th at were joint

20 and several, I did that calculation.  For the sta tes that are

21 several I did the calculation I described.  And f or the hybrid

22 model I did those.  And I did one whereas I said,  I treated

23 them all as being joint and several calculation.

24 We know that from the settlement data -- the verd ict

25 data, we got an estimate here of approximately 8 percent.  We
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 1 know from the testing of the settlement data that  that number

 2 is really less than 8 percent, and likely much, m uch less than

 3 8 percent.

 4 Essentially we have here -- we call it -- we put this as

 5 the formula as if it was a number.  In fact, what  we did was,

 6 we did these for each of the individual claims, m ultiplied it

 7 by a likelihood percentage, added them up to get to

 8 essentially for each one of the pending claims.  And when you

 9 do that, we come to the conclusion that the aggre gate total is

10 less than $25 million.

11 Q. And how about future claims?

12 A. Well, again, we did the same thing with this po pulation.

13 Only instead of applying it to the individual cla ims on the

14 pending claims, we do it to the groups of claiman ts within the

15 future claim group, and on the basis of that come  to the

16 conclusion that the total is less than $100 milli on.  And

17 likely to be given that the 8 percent is signific antly much

18 bigger given the large volume of claims that we h ave here, the

19 8 percent is likely much too big, the number is l ess than

20 $100 million.

21 Q. Now you've described today the difference betwe en -- what

22 your estimation results are.  You also described the

23 difference between liability and settlements.  An d you also

24 described the difference between an estimation of  liability

25 and an estimation for financial statement purpose s?
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 1 A. Correct.

 2 Q. Let me ask you to look at the next slide, and d escribe

 3 the information contained in this slide.

 4 A. Well, this slide was prepared as a result of so me

 5 questions that were asked me by Mr. Guy in my dep osition, when

 6 he asked me at the end of it, had I done any anal ysis what I

 7 would get out of my financial reporting models th at I used, if

 8 I extended them out to the end of the period of t he -- for

 9 which the model ran.  The same time period that w e have here,

10 of going out 2059 essentially.  I used it only fo r

11 mesothelioma claims.  What would I have gotten if  I run that

12 model out?  

13 So the differences between what we've done in fin ancial

14 reporting was that we -- one, we had other diseas es included

15 in the number of reported.

16 And two, we didn't account for the -- we didn't t ake a

17 present value calculation.  It's in the model tha t we had.

18 But in terms of the numbers that are reported for  the

19 financial reporting purposes, they only reported the nominal

20 amounts.  

21 For counting reasons, some of the accounting firm s don't

22 want to use a discounted number.  They prefer to have on the

23 balance sheet a revealed total nominal value amou nt.  So

24 that's the choice that they did.

25 So what this chart has done is, I've put in persp ective
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 1 the -- our calculation here of Garlock's asbestos  liabilities,

 2 which in total is less than -- I'm sorry.  Is les s than

 3 $125 million.  With what I would get using that s ame model,

 4 the financial reporting model in a couple of diff erent

 5 circumstances.  

 6 As I described in my deposition, if I have this a mount

 7 here, which was essentially what I would get if I  had the low

 8 end of the financial reporting range I had, which  was a number

 9 that ran somewhere in the neighborhood of 330- to

10 $430 million.

11 This is the number I also get in my rebuttal repo rt when

12 I take Dr. Peterson, Dr. Rabinovitz's estimates a nd do the

13 corrections for the data and estimation that they  used, and

14 then apply my estimates of what the impact of ful l trust

15 transparency would be on their estimates.

16 That's essentially what we were trying to capture  at the

17 low end of financial reporting range, is the impa ct that the

18 trust would have on the information that would af fect the

19 settlements.  

20 And we didn't have the model and we didn't have t he data

21 to do it in the way we did here.  So there we wer e essentially

22 using the period of time from the earlier periods , to

23 calibrate to the time period from the 1990s, at w hich we would

24 then take a partial revision to that amount.

25 Just to get the idea of what we were talking abou t there,
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 1 is this is the amount that you would get down her e if you

 2 would have applied in the range of 140 to $200 mi llion.  If

 3 you applied the experience of Garlock in the 1990 s to the

 4 filing history that we see in the 2010 period goi ng forward,

 5 and apply that to the pending claim.  So essentia lly that

 6 gives us an estimate of what would be equivalent -- in doing

 7 the financial reporting, this is what we would ca lculate -- is

 8 what you would get if you had the experience of t he plaintiffs

 9 fully avowing their exposures to asbestos product s, in

10 particular the insulation products and the friabl e products as

11 they did in the 1990s.

12 And in that period, that's probably the situation  which

13 was the best for Garlock in terms of defending cl aims, and

14 it's going to have the biggest impact.  Because t hey're not

15 going to be targeting Garlock.  They're going to be targeting

16 these.  Or if they're targeting Garlock, they're doing it in

17 the context of also targeting these insulation co mpanies.  And

18 that's what you would expect to get when they are  playing an

19 active role in essentially describing the exposur es to the

20 insulation products and it's coming out of plaint iff's mouth

21 in their deposition and they're answering interro gatories in

22 the same way.

23 On the other end of our financial reporting range  is a

24 range up here that's in the range of somewhere ar ound 610 to

25 $670,000 -- $670 million net present value.
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 1 And this is the period you would get if you extra polated

 2 the current period of time, through the mid-19 --  mid-2000s

 3 out through the end of time for the financial rep orting of the

 4 incidence of disease.  That is what we would get from the

 5 upper end of our financial reporting model.  

 6 It's also what you would get if you basically tak e

 7 Dr. Rabinovitz's model and Dr. Peterson's model a nd you get

 8 estimates within this range, if you simply adjust  for us to

 9 get the same present value calculation and correc t their data

10 errors and exclude what I call some of the adjust ments which

11 Dr. Peterson makes and which I take exception to and think are

12 erroneous.

13 Those and models then, between the three of us we  would

14 get within that range, again, a similar range of numbers all

15 within the range of 610 to $670 million.

16 MR. INSELBUCH:  I hate to interrupt, but this

17 material is not in Dr. Bates' report, or in his r ebuttal

18 report.  I'm glad to have it, but I would like to  have the

19 backup material that results in these assertions,  what the

20 computations are.  Could I have that tonight?

21 MR. CASSADA:  Sure.  I think you already do.  The se

22 come from the financial reporting that Dr. Bates did.

23 MR. INSELBUCH:  Well, he says so.  I'd just like to

24 see the calculations.

25 THE COURT:  Okay.
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 1 BY MR. CASSADA:  

 2 Q. Okay.  Please proceed, Dr. Bates, or were you f inished?

 3 A. No.  I was simply going to mention that within the

 4 context, these are the two amounts that I describ ed in my

 5 deposition, and I described these ranges to them.   This amount

 6 I'm providing is context for how we did the calcu lations for

 7 the upper end and the lower range, and then the p erspective.

 8 This is the middle of the financial reporting ran ge that we

 9 would get that we reported if you used the same m odel and

10 pointed out -- pull it out to the future in the s ame way.  So

11 that would be a number that started from mid-400s  to

12 mid-$500 million in valuation.

13 So the financial -- so the financial reporting mo del is

14 consistent with what we've done here, in terms of  what it

15 tells you.  It's just we're focused again on diff erent numbers

16 than we were.

17 Q. Okay.  Can I ask you a few questions about the financial

18 reporting?  Because the court has not seen your f inancial

19 report.

20 A. Sure.

21 Q. Was it your opinion in 2004 or so when you were  first

22 engaged in late 2004, early 2005 in connection wi th the

23 financial reporting work, was it your opinion tha t Garlock

24 would -- a day would come where Garlock would lik ely get

25 relief from the establishment of the trust, and t hat that
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 1 would have a downward impact on future expenditur es?

 2 A. Yeah.  From Garlock's perspective, it's a relie f.  I

 3 expected that as I described this that the inform ation that

 4 had been in the litigation, would again be in the  litigation

 5 when it was a combination of when the trust would  be paying,

 6 they would have access to the discovery on the tr ust, and the

 7 plaintiffs themselves would have a financial ince ntive to file

 8 the claims with the trust.  

 9 I don't think any of us anticipated at that point  that it

10 would introduce the provisions that basically sai d that you

11 would not be able to get access to that informati on.  It has

12 something to do with why we wrote the paper that we did in the

13 later part of the 2000s about having the tort veh icle too.

14 Because when we started becoming aware of those p rovisions

15 being put into the trust distribution procedures and the role

16 that those would play.

17 THE COURT:  Mr. Guy has something.

18 MR. GUY:  Yes, Your Honor.  I'm happy to hear thi s

19 from Dr. Bates, but I'm assuming that this takes care of any

20 objections there are to the financial reporting b eing used in

21 the courtroom?

22 MR. CASSADA:  No, not at all.  This is an

23 explanation of why it cannot be used for the purp ose that we

24 described earlier.

25 THE COURT:  All right.  Let's go.  Go ahead.
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 1 BY MR. CASSADA:  

 2 Q. So then you rendered estimation opinions that t ook into

 3 account scenarios under which Garlock would get r elief from

 4 the establishment of the trusts; is that correct?

 5 A. Yes.  That was the main purpose -- the main pur pose of

 6 the ranges that we created, the -- one of the mai n sources of

 7 the ranges that we considered was trying to take account of

 8 the fact that we were moving into a future which is not going

 9 to look the same as the past.  What we have is da ta from the

10 past.  We're trying to figure an appropriate way to account

11 for that.  We don't have all the data that we nee ded to do

12 that, but we have the idea of what the impact.  

13 So we created alternative scenarios, which in our

14 judgment reflected what the impact might be, pres ented them as

15 scenarios, because -- and we put some qualitative  judgment on

16 which would be more likely than others.  

17 In particular, this area of the range, somewhere in this

18 area here to down around here was in the area whi ch we

19 considered to be most likely.  

20 And in the period where we were reporting more in  the

21 middle of the range that Garlock was disclosing - - EnPro was

22 disclosing the middle of the range, they would ha ve used

23 numbers that were coming around in this range her e.

24 Q. I see.  So when you look at the range created b y the top

25 three of those different ranges, and moving from the bottom to
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 1 the top, that represents different degrees of tra nsparency

 2 that Garlock might expect to get from the trust i n the future?

 3 A. Right.  I think of them, as I said, information  regimes.

 4 They have different ways in which the information  is

 5 available, how much of it's available, and how it 's being

 6 presented, and how that can affect the litigation .  I think

 7 that's what I'm representing through these scenar ios.

 8 Q. I think this is probably obvious from the testi mony

 9 you've given today, but can you explain the diffe rence between

10 the upper end of your range of Garlock asbestos l iability, and

11 lower end of the range, beginning with the -- the  little --

12 what you call there, the low end of financial rep orting range?

13 A. Well, the difference between here and here?

14 Q. The difference between there and the top of the  blue bar

15 at the bottom.

16 A. Oh, right here, the liability?  Oh, the differe nce

17 between this and this?

18 Q. Yes.

19 A. Well, the difference between that is the amount  that

20 Garlock would pay in settlements to avoid costs a ssociated

21 with the discovery and the litigation in the case .  So that's

22 their avoidable costs by settling.

23 Q. So if we're back looking at that model that you  had where

24 you had settlements in the midpoint of the range between the

25 plaintiff and defendant's calculus, and the actua l liability,
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 1 that would be the difference between the liabilit y and a

 2 settlement that took into account the defense cos ts?

 3 A. That's correct.

 4 Q. Okay.

 5 A. Well, in aggregate.  It's the aggregate total d ifference

 6 between what we estimate being between what is am ount -- that

 7 somewhere the liability amount is somewhere repre sented down

 8 here.  And the difference between there and there  is the

 9 amount that Garlock is essentially paying to avoi d even larger

10 costs as we saw, of litigating all the claims.

11 Q. Okay.

12 A. Obviously litigating all the claims is more exp ensive,

13 so...

14 Q. Okay.  Thank you.  So now you've finished expla ining your

15 first and second opinion.  We're going to turn to  your last

16 opinion.

17 THE COURT:  Before you go to that, when he

18 summarized, I thought he said that future liabili ty was

19 $160 million, which he added the $25 and then dis counted to

20 present value at $125 million.  One of the previo us slides, I

21 think, said $100 million for the future liability .

22 THE WITNESS:  That's $100 million net present val ue.

23 THE COURT:  That's net present value.  Okay.

24 THE WITNESS:  And this was $25 million net presen t
value.

25 THE COURT:  Gotcha.  Okay.
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 1 BY MR. CASSADA:  

 2 Q. So they are future in the sense that they would  be

 3 payments in the future, but part of it represents  the pending

 4 claims.

 5 THE COURT:  He had put the discounted figure in

 6 that --

 7 THE WITNESS:  I'm sorry, Your Honor.  Yes.  We

 8 discounted it before in this calculation.

 9 THE COURT:  I gotcha.

10 MR. CASSADA:  Your Honor, any other questions abo ut

11 this?

12 THE COURT:  No.  No.

13 BY MR. CASSADA:  

14 Q. Dr. Bates, in the third task that you were give n, we

15 asked you to reach an opinion regarding adequacy of Garlock's

16 proposed funding of $270 million under its trust,  specifically

17 whether that would be sufficient to satisfy pendi ng and future

18 claim?

19 A. Yes.

20 Q. Have you reached an opinion with respect to tha t issue?

21 A. Yes, I have.

22 Q. What is your opinion?

23 A. I agree -- I reach the conclusion that Garlock' s proposed

24 funding of $270 million is sufficient to satisfy the pending

25 and future claims under the debtors' plan of reor ganization.
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 1 Q. Okay.  So we're gonna have to spend a little bi t of time

 2 explaining the plan to the Court, and explaining the bases of

 3 your conclusion.

 4 So first -- can you describe, then, the conclusio ns you

 5 reached regarding a value of the claims under the  plan?

 6 A. Right.  So, just to set it in context with what  we did

 7 before.  Essentially the plan of reorganization p rovides a

 8 procedure by which claims can be presented for pa yment and

 9 requires certain information about the claimants'  exposures

10 and their alternative exposures to be presented a s part of the

11 plan.

12 So with that back context, we expect to be able t o

13 understand what would be an appropriate amount to  cover that

14 as a settlement within the information regimes th at we talked

15 about before.

16 Because, in fact, they're essentially intermediat e to

17 part of those information regimes as I described.   It's not

18 the equivalent of fully espousing the exposures, but it's

19 cheaper than having to go and get them through li tigation

20 discovery because it's an administrative procedur e that they

21 have to go through before they get to the litigat ion, so --

22 potential for litigation.

23 So the information has to be provided, and has to  be

24 provided in a way that is inexpensive for them, b ut it is no

25 longer costing Garlock in the form of litigation expense to
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 1 get that, and hence it's a reduction in the avoid able costs to

 2 Garlock and lowering in what we would expect to b e -- expected

 3 appropriate settlement amounts.

 4 So essentially the estimate -- we're going to est imate

 5 the settlement value of the current and future me sothelioma

 6 claimants.  We have in the plan that specifies wh at that

 7 amount is.  We believe that value has a premium t hat Garlock

 8 claimants would receive under the plan of reorgan ization.

 9 It's an amount that is in excess, significantly i n excess of

10 its asbestos liabilities.  The premium is attribu table to the

11 benefit Garlock received, so it's going to be les s than what

12 they would pay in the tort system under the estim ates that

13 we've got.

14 On the other hand, essentially it's above the lia bility

15 and significantly above, and there's no reason to  believe that

16 if administered properly, the claimants wouldn't accept the

17 settlements and be incentivized to settle with th e trust.  In

18 particular the way its structures pay different c laimants

19 different amounts, particularly those who might h ave a

20 potential liability for Garlock.

21 Q. So the plan addresses the transaction costs tha t Garlock

22 had faced in the tort system to achieve the infor mation regime

23 where it would actually get the information?

24 A. Correct.  It's a reduction in the transaction c osts, and

25 that translates, as we've seen -- a reduction in costs
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 1 translates into a reduction in appropriate settle ment

 2 amounts -- expected settlement amounts.

 3 Q. Can you describe with reference to your previou s

 4 discussion about the relationship between the set tlement and

 5 the different determinants?  Can you describe how  the plan

 6 works?

 7 A. Sure.  What we have here is, this is a picture of the

 8 chart that we showed before where we showed where  the

 9 settlement ranges were that came out of -- these were for the

10 cases for which are the 95 percent of cases for w hich Garlock

11 has no perceivable trial risk associated with the m.

12 Within those cases, as you recall, Garlock was av oiding

13 costs on average of about $65,000 leading to sett lements on

14 average of about $37,000.

15 Under the plan of reorganization, those costs wou ld be

16 reduced.  And we believe in terms of thinking abo ut it in

17 terms of the information regimes that are there, and

18 understanding what they would apply in terms of t he cost based

19 on my analysis, it would be equivalent to basical ly reducing

20 the costs -- avoidable costs to $20,000.  So that 's equivalent

21 to about a $45,000 savings in cost through the di scovery and

22 litigation costs.  Which I don't think is unreaso nable at all

23 in light of discovery -- the information requirem ents that

24 need to be brought forward.

25 The impact of that should be a reduction in the
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 1 settlements which as we know, the appropriate set tlements for

 2 that based on the modeling, that would be about $ 12,000

 3 through the plan of reorganization instead of the  amount which

 4 was $37,000 as during the period of the 2000s whe n they had to

 5 litigate to get that information, versus only 5- or $6,000 as

 6 prevailed in 1990s when plaintiffs actually espou sed that

 7 information on their own.

 8 Q. So what are your estimated mesothelioma payment s under

 9 the plan of reorganization as such?

10 A. Well, the estimate of the payments under the pl an of

11 reorganization, we believe for pending claims is less than

12 $60 million.  In this case not significantly less , but less

13 than $60 million.  The future claims at two and a  half percent

14 inflation, would be approximately $260 million.  So we've

15 inflated the values here at an expected inflation  as we did

16 with the future claims, giving a total of $320 mi llion.

17 So here we've actually added inflation to the amo unt,

18 unlike some trusts which don't actually inflate t he amount for

19 trusts.

20 Then if we basically use the same present value

21 calculation associated with this, it would be -- essentially

22 we estimate that the total amount required to mak e the

23 settlements, given the number of claims and the p ayments of

24 the trust, would be less than $220 million, prett y close to

25 that though.
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 1 Q. The -- there's been testimony in this court abo ut the

 2 trust distribution procedures.  Garlock's plan ha s claims

 3 resolution procedures which would be the equivale nt.  Could

 4 you describe the criteria -- the basic criteria u nder the CRP,

 5 and the resolution alternatives that are offered to claimants?

 6 A. Right.  Well, I mean, this slide describes them .  So in

 7 this particular, we're going to -- there obviousl y has to be,

 8 like the other trusts, the 524(g) trusts, the ban kruptcy

 9 trusts has done, requires medical evidence of ple ural

10 mesothelioma.  

11 Again, we're going to require direct or indirect contact

12 with the Garlock asbestos-containing products.  R equire

13 contact with Garlock's products before January 1s t, 1978.  And

14 then have, essentially, require that they be able  to identify

15 product.

16 The options here are two.  There's an expedited r eview

17 option and an individual review option.

18 Claimant having gone through the procedures and d oes not

19 wish to accept the settlement under either outcom e, can go to

20 essentially a litigation outcome and try their cl aim in the

21 tort system.  But before they can emerge to go to  that, they

22 have to have provided the information required fo r by the

23 trust.

24 Q. What is the purpose of the expedited review opt ion and

25 how does it work?
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 1 A. The expedited review option here is essentially  an option

 2 that does not require -- requires less informatio n to be

 3 provided than the full individual review option.  It -- it's

 4 modeled in many respects after something that's l ike the

 5 Western MacArthur Trust which has a more -- a tru st which

 6 actually takes account of claimant characteristic s.  So unlike

 7 some of the trusts which have a very simple sched uled amount,

 8 and that's it, then you can go to individual revi ew.  And the

 9 individual review option there is basically about , you know,

10 what's your -- which lawyer did you sue with, wha t your age

11 was and so own.

12 This doesn't account for that in any way.  This i s a more

13 sophisticated approach but is modeled after Weste rn MacArthur.

14 In fact, in some respects, it might even be a lit tle bit

15 simpler, but it does have the recognition that wi thin the

16 contact groups that Mr. Henshaw recognized, there 's a more

17 likelihood of potential for risk, and more likeli hood to be

18 deserving in some of those contact groups in term s of the role

19 that Garlock's gaskets play within the contact --  the asbestos

20 exposure within each one of the contact groups.

21 The table over here shows you essentially, the ma ximum

22 settlement amount that could be offered.  Then th ere is

23 essentially, an index that is described that is t he --

24 essentially is calculated and is based on the dia gnosis, age

25 of the (indiscernible), age of the individual, th eir life

Laura Andersen, RMR 704-350-7493



DIRECT - BATES   2840

 1 status, their spouse and other dependents, the du ration and

 2 contact of exposure, and the state which they cla im filed.

 3 This is very much like you would do with the West ern

 4 MacArthur Trust, without the contact groups becau se of the

 5 nature of their product that they had other requi rements,

 6 particular things like claim filing state, spouse , dependents

 7 and life status are all aspects which came to be so the index

 8 was modeled after that trust.

 9 Q. Okay.  I'm going to break a rule and I'm going to go

10 backwards but just for a moment.

11 When you were describing the claimant -- the crit eria for

12 settlements, you described the requirement that t here be

13 contact with Garlock's products before January 1 -- I'm back

14 on Slide 67 now.  January 1, 1978.  Would you des cribe the

15 basis for that criteria?

16 A. I think this is when the warnings went on to th e

17 Garlock's products, so it's a legal basis.

18 Q. Okay.  Do you know whether Garlock paid settlem ents where

19 there was first contact alleged after January 1, 1978?

20 A. I do not know that.

21 Q. Okay.  Can you provide an example of expedited review

22 settlement offer to a claimant with significant g asket

23 contact?

24 A. Right.  So this is -- essentially shows you how  the index

25 would work through and how the settlement amounts  would work
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 1 for an individual with expedited review.  He's a 64-year-Old

 2 claimant who is alive at the time of his filing.  He has

 3 dependents.  He worked as a Navy pipefitter for 1 5 years, and

 4 he's in the state of Illinois.  The index would c alculate and

 5 give a settlement offer to that person based on t hat

 6 information of approximately $94,000.

 7 Q. Can you then -- describe the example of an expe dited

 8 review settlement offer for a typical claim?

 9 A. Well, a typical claimant would be less.  They w ould tend

10 to be older.  They would be less likely to be in the first

11 contact group, so their maximum amount would be l ess.  So this

12 would be someone that comes from the State of Cal ifornia where

13 there's a significant number of claims come from.   He does

14 have dependents.  He is alive.  But he's in conta ct group two

15 and he's older.  So the settlement offer for this  amount is

16 about $21,000.

17 That's how the formula works.  There's essentiall y a

18 template, a calculator that can be used that you can plug

19 these amounts into and actually get the amounts o ut.

20 Q. When you say there's a calculator that can be u sed, who

21 could use that calculator?

22 A. Well, a claimant could use this.  You have the trust, you

23 could essentially on the web site put the calcula tor, such

24 that an individual could plug in their characteri stics and

25 know the amount they could get; both under the in dividual
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 1 review and the expedited review.  So that they co uld

 2 essentially figure out which is the better way th ey should

 3 file their claim, based on the claimant character istics --

 4 Q. Good.

 5 A. -- as well as the other information.  Because t he

 6 individual review's going to require additional i nformation

 7 requirements.  In many cases that would actually reduce the

 8 settlement amount.  The plan wants to encourage p eople to use

 9 the individual review so that the vast majority o f them, they

10 will get more money out of the expedited review.  Which is

11 actually not any different than the money in the 524(g) trust.

12 You can submit for the higher demands, put higher

13 administrative demands on the trust, you better h ave a higher

14 quality claim to be -- to make it worthwhile.

15 So both parties save money through the expedited review

16 process for the vast majority of claims.

17 Q. Let's turn to the individual review option.  Wo uld you

18 describe the purpose of this option and how it wo rked?

19 A. Well, this is an option that basically is tailo red to

20 account for the fact that occasionally through th e litigation

21 there are individuals who assert that Garlock is either the

22 sole or the primary source of their exposure.  Th ese are going

23 to be unique individuals.  And if that is the cas e, you would

24 expect to see Garlock owing a fairly large amount  of money on

25 those cases, assuming that they actually meet tho se criteria.
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 1 As we've seen through some of the discussion thro ugh

 2 Mr. Turlik and Mr. Magee, a number of the cases t hat were

 3 presented gave the appearance of that.  I think t he term that

 4 Mr. Magee used was illusory, but in fact they tur ned out after

 5 the fact not to be the case.  We're talking about  the ones

 6 that would actually meet that criteria.

 7 So this plan -- this again has an index -- severa l sets

 8 of indices.  It uses the same information that's in the

 9 expedited review, but it also requires complete j ob and

10 exposure history, and the identification of other  sources of

11 exposure, including settlements, claim trust, whi ch the other

12 did not.  The other was a settlement.

13 So essentially, you don't have to provide the oth er

14 information, other than what you do currently to Garlock in

15 the settlement, which is assert the direct contac t with

16 Garlock product, within the timeframe, provided t he necessary

17 demographic occupation, and basic occupational in formation and

18 you can get a settlement offer out of it.  Wherea s this one

19 requires more of the complete job and exposure hi story.  

20 Now, the potential is to get a lot more money.  T he

21 maximum value for this category is two and a half  million

22 dollars.  It takes a fairly young claimant here t o get that,

23 with strong economics, and other criteria.  

24 But really what this amounts to is they don't hav e a lot

25 of alternative exposures to point to.  In which c ase that's
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 1 where you expect to see Garlock would be likely i f it was a

 2 case such as that was taken to trial and win, Gar lock would

 3 have to pay a fairly significant amount.

 4 Q. So going back to your liability estimation mode l, this

 5 would be a case where the Garlock share of the to tal

 6 compensatory award would be high, based on the la ck of other

 7 exposures?

 8 A. That's correct.  It would be one which you woul d expect

 9 to see a very limited number of other exposures t o it.

10 Q. Can you describe an example of an individual re view offer

11 to a claimant with significant gasket contact?

12 A. Right.  So this would be the idealized person w ho does a

13 lot of work which is a gasket cutter, but they're  not in the

14 presence of industrial -- insulation products, fo r which there

15 is, you know -- in this case is an individual of 64 has a life

16 status, he's alive at the time of filing.  Has de pendents.

17 He's a gasket cutter.  Has direct contact.  He's in the State

18 of Illinois.  Has no co-defendants, but it has ba sically filed

19 a claim -- has a claim against Manville, because most of the

20 individuals would have a claim against Manville, except for --

21 I don't think we've seen somebody who wouldn't qu alify as a

22 claim against Manville, but that's not to say it doesn't

23 happen eventually.  This individual here would ge t over

24 $1 million.

25 Q. Okay.  Can you describe an example of a -- I be lieve this
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 1 is supposed to be an individual review settlement  offer for a

 2 typical claimant?

 3 A. Well, this is what would happen if you basicall y -- if

 4 the person who was going to get 20 -- it's mislab eled on Slide

 5 73.

 6 So it's essentially what the individual review of fer

 7 would be for the claimant who we showed before wo uld have

 8 gotten $21,000 as a typical claimant.

 9 Q. I've gone back to Slide 70, and this is the sam e

10 claimant?

11 A. Right.  This is the same claimant.

12 Q. So he's applied here under Slide 70, he's appli ed for

13 expedited review.

14 A. Yeah.  And here, if he applied for individual r eview

15 instead, you would expect that he would have, you  know,

16 typically if he had to provide his exposure infor mation, he

17 would have 32 -- excuse me, 13 co-defendants and 22 trust

18 claims as we described in the analysis.

19 This person in this case would only get an offer of

20 $3,500.  Essentially he would definitely be an in dividual who

21 would go for the expedited review as he should.

22 Q. Okay.  So just to be clear, we're looking at Sl ide 73 now

23 and it should -- it's entitled, "Example Expedite d Review

24 Settlement Offer For Typical Claimant".  It shoul d be

25 Individual Review?
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 1 A. Correct.

 2 Q. So how did you estimate payments under the prop osed plan?

 3 A. Well, we used the information provided by the c laimants

 4 in the PIQ.  Again, in that process.  And so we v alued them

 5 under the terms of the plan, so that -- and we cr eated the

 6 indices for these things.  We put in some estimat es of things

 7 like dependents, and likelihood of being alive fr om the data

 8 that we had as well.  We have the other informati on.  And we

 9 calculated for each one of them what would be the  result of

10 the expedited review, the individual review, and what they

11 would expect they could get if they litigated the  claim in

12 tort system with this information.

13 Frankly, given what we have here, if they provide  this

14 information, none of the claimants would wind up opting for

15 litigation, because their expected outcome having  provided the

16 information, is less than what they would get und er the

17 expedited or the individual review.

18 We then assign the individuals to whichever these

19 categories gave them the most money.  Most of the m would take

20 the expedited review.  A small number would take the

21 individual review.  Those tend to be individuals who, by want

22 of their title, their occupation would put them i nto one of

23 the lower contact group.  But their activity tend s to put them

24 in terms of having more contact exposure than you  would

25 expect.
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 1 So those are exactly the kind of individuals that  you

 2 would expect to see for individual review.  That is -- well,

 3 they're individuals because of the way the contac t group

 4 maximum amounts are set would initially be schedu led lower

 5 amounts, because most of the people in those grou ps would not

 6 have the kind of contact.

 7 But occasionally there are individuals within tho se

 8 groups, because of what they're doing, they descr ibe themself

 9 as a laborer, for example.  Then when they write down what

10 they did, they actually worked -- as a laborer, t hey spent a

11 lot of time picking up gasket material, so...

12 Q. So what was your -- what is your estimate of th e payments

13 for current mesothelioma claimants?

14 A. We estimate that the payment, individual claima nt again

15 to be about $60 million.  Each one was evaluated -- the way we

16 did the aggregate analysis, we valuated the indiv idual claims

17 based on the characteristics under the three opti ons and

18 picked the one that was the most.  And 97 percent  of the

19 claims of the vast by taking the expedited review , which

20 shouldn't be too surprising, since 95 percent of the claimants

21 that we get, 96 percent of the claimants in the 2 000s that got

22 paid, essentially have no prospects of liability -- no

23 liability likelihood for Garlock.

24 Q. Okay.

25 A. And the model essentially has -- essentially ta kes
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 1 account of claimant characteristics which would c orrelate with

 2 liability, and hence higher -- those would have t he best

 3 claims would get the highest settlement amounts.

 4 Q. Turning to Slide 76, could you describe your es timated

 5 payments to future mesothelioma claims?

 6 A. Right.  So, again, we use the -- as we describe , we use

 7 the two and a half percent inflation rate on the settlement

 8 amounts.  Gives us the total nominal value of $26 0 million,

 9 using the 3 percent real discount rate, gives you  -- less than

10 $160 million net present value.  

11 Again, we use the estimated expected offers under  the

12 three options for each age in the contact group c ombination.

13 Again, because -- again, we don't have the indivi dual

14 claimant characteristics for those.  More of them  are actually

15 going to go in the direction -- the estimate is g oing to give

16 you more in the individual review than -- excuse me, the

17 expedited review than the individual because we d on't have the

18 diversity of claimant characteristics estimated w ith them.

19 But I think that -- so the optimal choice is abou t

20 99 percent of future claimants would take the exp edited

21 review.

22 Q. Okay.  Slide 77 is a summary table?

23 A. Yes, sir.

24 Q. Would you describe, then summarize your conclus ions

25 regarding settlement payments by contact group fo r current and
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 1 future claims?

 2 A. So, as we described, this part of the table rig ht here

 3 shows you the settlement amounts that -- the maxi mum

 4 settlement offer that's assigned for each one of the five

 5 contact groups that we have, plus the individual review.

 6 We're going to summarize across those groups, get  a total

 7 for those.

 8 We have, essentially this shows the calculation o f what

 9 we got.  Within the first contact group we estima te that there

10 will be settlements that are approximately $100 m illion.  They

11 represent about -- just slightly under half of pa yments, and

12 they would be an average of around $49,000.

13 Each one of these numbers describes what each one  of

14 those are.  And we have an amount here of $1,000 for each one

15 of the group five claimants.  Essentially there's  an amount

16 that you can get simply by being in that group.

17 We have the individual review amounts here which we've

18 estimated as being for the -- about 1 percent of the total

19 overall.  It only comes to about $2 million in to tal net

20 value -- present value calculations.  And it has an average

21 here of 16,000.  You'll note that that number is a lot less

22 than the numbers up here.

23 That's because most of the claimants for this gro up,

24 essentially are individual review claimants that would come

25 out of here, because the individual review -- the  amounts
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 1 here -- these are appropriate for most of the ind ividuals

 2 within this category.  But there are rarely indiv iduals --

 3 occasionally individuals who by want of their -- by nature of

 4 their occupations, their job duties instead of th eir

 5 occupation description which would put them in he re, should --

 6 would be entitled to getting more and they would be the ones

 7 who tended to go with the individual review.

 8 The overall average is approximately $20,000,

 9 significantly above the amount that we have in th e period of

10 1990s, somewhat below the most recent settlement average

11 resolution amounts in Garlock's -- certainly less  than the

12 average payment amounts in the recent history.  B ut we're

13 talking about a very different value environment --

14 information environment here.

15 In total, this column adds up to $214 million in net

16 present value terms.  The funding of the plan is $270 million.

17 That leaves approximately $56 million for conting ency and

18 trust administration.

19 By contingency I mean the fact that for the indiv idual

20 review here, we have a small number of cases.  We  are not

21 predicting any to go through litigation.  We expe ct under this

22 plan that would be extremely rare that would occu r.

23 For the reasons that I describe in terms of valui ng the

24 future claims with regard to individual review, i t's quite

25 possible by the nature of the individual claim ch aracteristics
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 1 that future claims would have more variation to t hem, and

 2 there would be more individuals in here.  

 3 I wouldn't expect that to happen much, given the history

 4 with the pending claims pool, but this amount sho uld be more

 5 than sufficient to cover that.  Even counting for  somewhere in

 6 the neighborhood 10 to 15 percent -- 5 to 10 perc ent in terms

 7 of trust administration costs, which would give y ou the total

 8 of the $270 million.

 9 Q. So what's your basis for describing the 5 to 10  percent

10 trust administration costs?

11 A. That's -- I don't have a detailed understanding  of that.

12 Basically we have just reports what trust adminis tration costs

13 are from publicly available trusts.

14 Q. Okay.  How does your estimate of payments under  the plan

15 relate to your liability estimate and your financ ial statement

16 estimate?

17 A. So it fits in here in this perspective relative  to what

18 we did before.  It's $270 million net present val ue.  It's

19 significantly above the liability amount -- multi ples of the

20 liability.  It's above the amount that you would expect to get

21 out of settlements where the plaintiffs are avowi ng their

22 exposures to asbestos products that they did in 1 990s.  Here

23 they're providing that information without -- wit hout actually

24 describing it in a litigation setting.

25 But it doesn't cost Garlock to get the informatio n in the
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 1 same way it does in the current tort environment,  so that

 2 means the amount should be -- is and should be ma terially

 3 below the financial reporting range.  That's what  we've

 4 illustrated on this chart.

 5 MR. CASSADA:  May I have a --

 6 THE COURT:  Yes.

 7 MR. CASSADA:  -- few moments?

 8 THE COURT:  Sure.

 9 MR. CASSADA:  I also have a number of documents t hat

10 I want to introduce.

11 THE COURT:  Okay.

12 (Pause.)

13 BY MR. CASSADA:  

14 Q. Dr. Bates, I want to back you up to the discuss ion that

15 we had earlier about incidence, the future incide nce that you

16 projected under the plan, and the basis for your projected

17 claimants by year.

18 A. Okay.

19 Q. Describe how you determined that -- here we're looking at

20 Slide 58.  In focusing on the year 2011, how many  claims do

21 you project would actually have access to a trial  in that

22 year?

23 A. Have access to a trial?

24 Q. How many claimants do you project would have co ntact --

25 would establish or alleged contact with a Garlock  -- Garlock's
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 1 products during the year taking 2011, for example ?

 2 A. So, I'm sorry.  You're asking the question of h ow many --

 3 how do I come up with that number?

 4 Q. Yes.  Precisely.

 5 A. All right.  So the year here 2010 is low.  I th ought

 6 maybe you were asking that question.

 7 Q. That's a partial year.

 8 A. That's because that's a partial year, so that's  not what

 9 you're asking.

10 Q. That's why I focused on 2011.

11 A. So what we have from the prior chart is, we hav e total

12 incidence of disease for -- expected disease for each one of

13 the contact groups.

14 Within the PIQ data, we received information abou t the

15 individuals who assert contact with each one of G arlock

16 products.  That gave us percentage of total claim ants within

17 that contact group who asserted contact with the product.

18 So, for example, in claimant group number one, th e number

19 may be 62 percent.  I don't have the number at th e tip of my

20 finger, it's in my report.  But that gives us ess entially 62

21 percent of individuals in the PIQ population.  

22 We then took that percentage and applied it to th e annual

23 amount in this figure here.  So the amount that y ou would get

24 in 2011, that would be associated with that conta ct group.

25 And so if we had, you know, 1,000 people in that group, and
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 1 then we took 62 percent of them, we have 620 peop le.

 2 Q. Thank you.  Now, you were talking about your es timate of

 3 the number of other parties whose products would be identified

 4 in the typical claim against Garlock.  Do you rec all that --

 5 A. Yes.

 6 Q. -- the 22 --

 7 A. Yes.

 8 Q. -- and 14.  Would you describe where you obtain ed that

 9 information?

10 A. Well --

11 Q. Or clarify that?

12 A. Clarify?

13 Q. Yes.

14 A. I thought I had described it.  So somebody thin ks I

15 missed something, so...

16 Well, there was a -- we have a claim file review that we

17 did.  All right.  As well as we have PIQ informat ion, and

18 claim files that were provided to us and interrog atory

19 responses.  And within those, we essentially crea ted what we

20 called product sample.  So it's claimants who wer e within our

21 product's review sample.

22 So these are essentially files which we believe t o be

23 essentially correct from -- with regard to deposi tions,

24 interrogatories responses, and essentially the cl aim file

25 review that went on was looking for people who --  claimants
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 1 who would identify both their products, the types  of products

 2 that they were exposed to, as well as either the brand or the

 3 company name.

 4 So for example, we could say insulation by Owens Corning

 5 or they could say Kaylo, and we would know it was  the same

 6 thing.

 7 But it's important they asserted contact with the  product

 8 which they could identify.

 9 Q. Okay.  Did you -- the source of that data, did you make

10 any determination with respect to whether that wa s -- data was

11 representative of claimants against Garlock?

12 A. Well, I did, to the extent that I could within the data

13 that I have.

14 I mean, at one level it's likely to be unrepresen tative

15 in that it's likely to be more high-quality claim s against

16 Garlock, because it's -- you know, those are the ones that are

17 more likely to have the complete claims.  

18 It does come out of the PIQ provided data as well .  So

19 there were court-ordered samples of claim review files as

20 well.  So those have less likely to that suscepti ble to that

21 means.

22 I then compared that as well with the information  that I

23 have historically from -- not fully recalling the  full way --

24 I did this.  I remember the exercise, as I do the  details of

25 it.  Comparing the number of claimants there, the  relative age
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 1 of the claimants, the number of exposures -- excu se me, the

 2 number of parties that they would name, and so on .  They

 3 appeared to be from the characteristics I could n ame -- could

 4 identify to be similar in characteristics to one for which I

 5 didn't have that information.  So I was, for the purpose of

 6 this, for those qualifications, satisfied with it  being

 7 representative.

 8 Moreover it's numbers that are considerably less than I

 9 believe to be the exposure in fact, and considera bly less than

10 the number of parties that are actually named.  S o that if

11 there was in fact a more exhaustive discovery tha t was done

12 for the individuals, and we actually bring in inf ormation like

13 what their site exposure and their work history w as, the kind

14 of analysis that we talked about could be done, I  would expect

15 that number to actually go up if you knew more ab out the

16 individual and did a more exhaustive search.

17 So, for example, if the plaintiffs themselves wer e

18 deciding to move the litigation on to a new defen dant and was

19 doing more work in that area, I suspect that that  would

20 affect -- they would identify -- be able to ident ify more of

21 these exposures.  In fact, along the process that  they've done

22 over the last 30, 40 years in coming up with the names of some

23 of the litigants and the defendants that they hav e at this

24 point.

25 Q. Now you were able to establish the typical clai mant would
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 1 identify contact with 36 claims.  

 2 How does that relate to the litigation experience  that

 3 you've described to some extent talking about the  information

 4 regimes and the difficulty getting claims informa tion and the

 5 problems described by Mr. Magee and Mr. Turlik?

 6 A. Well, that's the result of a more strategic beh avior on

 7 the part of the plaintiffs.  If you actually look  at the

 8 plaintiffs -- or in this case it helps to conside r the

 9 plaintiff's law firm itself.  You can in fact get  more money,

10 as I describe in the report, by targeting at indi viduals --

11 targeting individual defendants, than you can by essentially

12 trying to go after multiple defendants.

13 So it would cost more for the plaintiff's law fir m to

14 develop a case against multiple defendants.  It w ould -- and

15 at the same time it would dilute the case.  It wo uld lower the

16 likelihood of them getting trial outcome.  Becaus e in fact

17 they are making the case for some of the defendan ts themselves

18 when they point the finger -- the plaintiff himse lf points the

19 finger at first one set of defendants then anothe r set of

20 defendants.  That raises the prospect of it being  sort of more

21 confusing to a jury about who the potential targe t are -- what

22 the potential source is.

23 You can have a number of defendants each saying, well

24 look, he admitted exposure to them, it's them.  T he other one

25 saying no, it's them.  They may both get assigned , or may
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 1 neither get assigned.  But it makes for a more co nfusing and

 2 more complicated process.  

 3 So I think it's their approach is as they have de scribed

 4 when they say it's the defendant's job in cases l ike this to

 5 do the work of finding what the alternative expos ures are.

 6 Their job to do the job of finding the exposures to the

 7 company they're suing.  I think it's in their int erest to

 8 target the litigation in that way.

 9 You know, with regard to what I'm talking about h ere, in

10 terms of dividing it up with the relationship bet ween that

11 versus my calculation of say 36 parties is, think  about that

12 process actually taking place with a random draw from each of

13 those 36.

14 So, you know, we're going to target them, but we aren't

15 going to target everybody.  I mean, it's obviousl y not the

16 case if you target your litigation against one pa rty, and

17 because of your strategic targeting you can get t hat party to

18 be responsible for 50 percent, and then do that f or each one

19 of 36 parties.  It's not that you have 18 times t he liability

20 in that.  You have to take count of the likelihoo d that

21 they're targeted in that circumstance.

22 So, whether you do the calculation the one way or  the

23 other, both of them leads you to the overall conc lusion that,

24 you know, to the way I've done it, which is to tr eat the

25 parties all symmetrically with regard to the liti gation.
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 1 That's to put them in the same relative position so that they

 2 aren't biased, vis-a-vis their position within th e litigation

 3 for the calculation of the liability, which is a legal

 4 responsibility concept, which therefore I think t hat's

 5 appropriate.  I think that's the right way to do it.

 6 MR. CASSADA:  Your Honor, I have some exhibits.  May

 7 I approach the witness?

 8 THE COURT:  Yes.

 9 BY MR. CASSADA:  

10 Q. I'm going to get you to identify those.  You ha ve -- I've

11 handed you, Dr. Bates, a number of exhibits.

12 Can you first, identifying the exhibit number, id entify

13 each exhibit.

14 In other words, identify each exhibit by exhibit number.

15 A. Just making sure I'm identifying the specific t hing, I

16 want to make sure I know what it is.  Yes.  Okay.   

17 So Exhibit No. GST-992, if I read this right, is the

18 paper we referenced in my report and I made refer ence to

19 earlier today, "An Economic Approach to Legal Pro cedure and

20 the Judicial Administration", by Richard A. Posne r.

21 Exhibit GST-993, titled, "Selection of Disputes f or

22 Litigation".  By George L. Priest and Benjamin Kl ein.  Another

23 paper that I referenced in my direct testimony he re today, a

24 paper dated from 1984.

25 Exhibit No. GST-1274.  This is the 1996 paper by Lucian
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 1 Bebchuk -- B-E-B-C-H-U-K, that I referred to in m y

 2 presentation earlier today.

 3 Exhibit No. GST-1320, I hope that's a zero, is th e paper

 4 by Rosenberg and Shavell -- S-H-A-V-E-L-L -- from  1986 -- '85,

 5 excuse me, that I referred to earlier today.

 6 Exhibit GST-996 is a copy of my affirmative repor t in

 7 this matter.  I would like to point out that on p ages -- in

 8 the appendix on pages 130, 131, 132, somehow the wonders of

 9 Microsoft Word have duplicated some of the lines of the table

10 repeatedly.  I think it's in the way it was actua lly produced

11 originally, so just make sure to note that within  the report.

12 GST-1000.  This is the expert report of Jeffrey F . Brown,

13 dated February 15th, 2013, referenced in my prese ntation here

14 today.

15 Q. And you talked about that during your testimony  today and

16 you mention it in your report?

17 A. Correct, in both.

18 And finally, if this is the last one, is document

19 GST-1305.  It is the memorandum that I received f rom Robinson,

20 Bradshaw and Hinson dated February 5th, 2013, reg arding the

21 apportionment of damages in asbestos cases in 50 states, the

22 District of Columbia and under Admiralty Law.  It 's what I

23 used and made reference to here today in talking about

24 apportionment of the states made reference to in my work and

25 in my report.
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 1 MR. CASSADA:  Your Honor, we move admission of th ose

 2 exhibits, that's GST-992, 993, 1274, 1320, 996, 1 000, and

 3 1305.  

 4 MR. INSELBUCH:  Your Honor, with respect to the

 5 first four, these are articles that appear in pub lications.

 6 We have no problem with the debtor supplying the copies of

 7 these for your convenience, but they really are n ot

 8 evidentiary matters and shouldn't be accepted int o evidence.

 9 THE COURT:  Well, I'll admit them for what they a re.

10 They are articles.

11 MR. INSELBUCH:  The next exhibit is GST-996, whic h

12 is Dr. Bates' report.  We would urge that that be  accepted

13 under the basis we previously accepted other repo rts --

14 THE COURT:  We'll do that on the basis.

15 MR. INSELBUCH:  -- that also with respect to the

16 report of Jeffrey Brown.

17 A. Yes.

18 MR. CASSADA:  We move both of those for

19 demonstrative and Rule 104 purposes.  

20 THE COURT:  All right.

21 MR. INSELBUCH:  Now, GST-1305 is a memorandum fro m

22 Robinson, Bradshaw to Mr. Bates.  This we object to.  This is

23 material that if they want to write a brief, they  can do that,

24 but he shouldn't be a vehicle for debtors' counse l supplying

25 you with evidence.
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 1 THE COURT:  I'll admit it, understanding what it is.

 2 And it's something that he looked at and relied o n.

 3 MR. CASSADA:  And just for purposes of clarifying

 4 the record, Exhibit 1305, Dr. Bates, is that some thing you

 5 relied on in connection with your report and opin ions in this

 6 case?

 7 THE WITNESS:  Yes.

 8 MR. INSELBUCH:  The mere fact that he relied on

 9 something doesn't put it into evidence.

10 MR. CASSADA:  I understand.

11 THE COURT:  But we'll have it so you-all will hav e

12 and we'll all have what he looked at.

13 MR. CASSADA:  Your Honor, we have on our list

14 documents that have been filed in the court, and that's

15 Garlock's Proposed Plan of Reorganization and Pro posed Claims

16 Resolution Procedures, which Dr. Bates had review ed and

17 evaluated.  And I don't have those numbers right now, but we

18 move to admit those.

19 THE COURT:  That's all right.  We'll accept those  as

20 being documents that are in the case file.

21 MR. CASSADA:  And finally, Your Honor, we're goin g

22 to offer for demonstrative purposes the PowerPoin t

23 presentation that Dr. Bates used during his testi mony today.

24 And that would be demonstrative Exhibit GST-805 ( sic).

25 MR. INSELBUCH:  We have no objection to that if w e
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 1 could have it by 7:00 tonight.

 2 MR. CASSADA:  You'll have it.  I'm sorry 8005.

 3 THE COURT:  Okay.

 4           (Debtors' Exhibit No. 8005 was received  into 

 5 evidence.) 

 6 MR. CASSADA:  Then I've marked as GST-8006,

 7 demonstrative exhibit, Dr. Bates' drawing today w hen he was

 8 showing the settlement process and the interactio n of the

 9 likelihood --

10 THE COURT:  Okay.

11 MR. INSELBUCH:  We don't need a copy of that.

12 THE COURT:  Okay.

13 MR. CASSADA:  I'll mark that as Exhibit 8006.

14           (Debtors' Exhibits No. 992, 993, 996, 1000, 1274, 

15 1305, 1320 and 8006 were received into evidence.) 

16 MR. CASSADA:  Thank you, Your Honor.  We pass the

17 witness.

18 THE COURT:  All right.  I think Monday would be a

19 good time to pick up the pass.

20 MR. INSELBUCH:  Could we talk a little bit about

21 scheduling?

22 THE COURT:  Yeah.  Let me just say what seems to me

23 we ought to continue with Dr. Bates, and then wha t you said

24 you-all had to finish Mr. Magee and that be your case.  Let's

25 try to do that Monday.
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 1 MR. SWETT:  Your Honor.  

 2 THE COURT:  Yes, sir.

 3 MR. SWETT:  We have one witness, who at last repo rt

 4 can only be here on Monday.

 5 THE COURT:  Okay.

 6 MR. SWETT:  It will probably be a matter of two

 7 hours, two and a half hour examination.  So I won 't do this if

 8 we don't have to, but I may need to ask Mr. Cassa da for an

 9 accommodation in presenting that witness on Monda y afternoon.

10 THE COURT:  In that case we'll just slip Mr. Mage e,

11 I guess, till Tuesday and let you-all finish.  I' m not sure if

12 you've been counting the days.

13 MR. SWETT:  They are dwindling.

14 THE COURT:  We will give you all the days that

15 you're entitled to.  We'll pick up and do those a nd do -- for

16 rebuttal give Garlock what time's left; understan ding that we

17 really have the flexibility only to lop over into  Monday of

18 next week.

19 MR. SWETT:  Your Honor, did I understand you earl ier

20 to say that you were tied up on the Monday follow ing the third

21 week; is that correct?

22 THE COURT:  We can move that, I discovered at lun ch.

23 We had scheduled some other hearings, because tha t was --

24 MR. SWETT:  Before we lock that in concrete, I ne ed

25 to consult with my science lawyers who are disper sed around
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 1 the country.  

 2 THE COURT:  Okay.

 3 MR. SWETT:  But I can confirm that to you on Mond ay.

 4 THE COURT:  Okay.  That would be my preference to  go

 5 ahead and finish, rather than break for a week or  two or

 6 whatever it has to be and then come back.  I thin k that would

 7 be a bad thing to have to do.  So hopefully they' ll be able to

 8 come back.

 9 MR. SWETT:  That last issue would be in previous

10 discussions, Mr. Clodfelter wanted to bring Dr. H eckman

11 (phonetic) and Dr. Peterson was to be provided an  opportunity

12 to respond to whatever criticisms were leveled at  him in

13 rebuttal.  And we would ask for that privilege.  We might

14 not -- might waive it depending upon what the reb uttal was.

15 THE COURT:  Okay.  We'll do the best we can.  You

16 all --

17 MR. GUY:  We have the same issue.

18 THE COURT:  We'll try to give everybody all the t ime

19 they're entitled to, all the time you need.  Reme mbering in a

20 trial practice seminar somebody said never ask a question more

21 than eight words in it, and we might have to invo ke that and

22 an eight-word answer.  But we'll try to get this in.

23 THE WITNESS:  Sorry, Your Honor.

24 THE COURT:  At any rate, well -- we'll do the bes t

25 we can.
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 1 MR. CASSADA:  Your Honor, it does appear that we' re

 2 running out of days, and we have witnesses -- I s uppose what

 3 we'll do is we'll submit expert reports for witne sses we don't

 4 have an opportunity to call and summaries of test imony that we

 5 would have offered.

 6 THE COURT:  We may just have to have you do a

 7 proffer and a proffer of a rebuttal or whatever y ou want to

 8 do.

 9 MR. SWETT:  But in the absence of cross-examinati on,

10 it would not be proper to receive those into evid ence.  

11 THE COURT:  I'm not going to consider them, we'll

12 put them there and it will be part of the record for somebody

13 else to look at.

14 MR. CASSADA:  We had the other kind of lingering

15 issue that you had reserved an opportunity for th e committee

16 and the FCR to file Daubert motions.

17 THE COURT:  We'll let them do that after the clos e

18 of evidence.

19 MR. CASSADA:  You may recall that you had mention ed

20 giving us an opportunity to offer affidavits to c ure any

21 problems that we could have addressed had we had those motions

22 beforehand.

23 THE COURT:  Yeah.  Okay.

24 MR. SWETT:  Finally, Your Honor, I've been asked by

25 the science lawyers to press the question of what  the reduced
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 1 roster of science witnesses that they ought to pr epare for.

 2 And I understood that that information would be a vailable

 3 sometime before now.  But certainly would like to  have that

 4 this evening.

 5 THE COURT:  All right.

 6 MR. CASSADA:  That -- I think we can provide a

 7 preliminary number there.  That is going to depen d on how much

 8 time we have for rebuttal, which is somewhat up i n the air.

 9 But we'll have to prioritize the witnesses that w e'll call and

10 I believe we can give notice of those --

11 THE COURT:  I'll ask you to do that, and do that as

12 quickly as you can.

13 MR. CASSADA:  Okay.

14 THE COURT:  Okay.

15 MR. CASSADA:  Thank you, Your Honor.

16 THE COURT:  All right.

17 MR. CASSADA:  Have a nice weekend.

18 (The court was in recess for the day at 5:35 p.m. ) 

19 * * * * * *
UNITED STATES DISTRICT COURT  

20 WESTERN DISTRICT OF NORTH CAROLINA 
CERTIFICATE OF REPORTER 

21 I, Laura Andersen, Official Court Reporter, certify  
that the foregoing transcript is a true and correct  transcript 

22 of the proceedings taken and transcribed by me to t he best of 
my ability.  

23 Dated this the 3rd day of August, 2013.  
 

24  
s/Laura Andersen  

25 Laura Andersen, RMR  
Official Court Reporter  

Laura Andersen, RMR 704-350-7493


